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(i) 


QUESTIONS PRESENTED | 


Whether appellant's pension could be lawfully discontinued when 
the record does not show that any trustee charged with the duty of ad- 
ministering the Fund acted in appraising the evidence or exercising their 


judgment and discretion upon the evidence before the trustees. 


Whether certificate of local union and district union may be ignored 
when regulation provides proof of pensioner's service may be accomplished 
by such certificates. 


| 
| 

Whether pension may be lawfully terminated without pensioner first 

being confronted with the evidence and afforded opportunity to be heard by 


trustees and submit evidence in his behalf. | 


When appellant not apprised of reason for discontinaance of pension 
prior to its termination, was he thus denied a fair hearing and due process 
of law, and thus deprived of his property without due process of law, con- 
trary to the provisions of the 5th amendment to the Constitution of the 
United States? 


Whether discontinuance of pension was arbitrary, capricious and 
unlawful and not supported by substantial evidence. I 


Trustees could not lawfully delegate their powers involving 
| 


judgment and discretion. 
| 


QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF CASE 
STATUTE INVOLVED 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. The Trustees did Not Act Upon Appellant's Claim for 
Pension, or Judicially Appraise the Evidence Submitted,| 
Or Exercise their Judgment and Discretion as Trustees| 
in administering this Trust Fund so Sven e Pension 
Was Wrongfully Terminated 


7 

- The Court Erred in Not Holding that the Procedure Per- 

mitted by Appellees to be Followed Here, in Terminating 

Appellant's arti was faethe Rare! and | 
Unlawful : 


- The Trial Court Should have Found that the Time Appellant 
Was Employed with the Black Coal Company should have 
Been Considered by the Trustees for Pension Purposes | 


IV. Trustees Could Not Lawfully Delegate their Powers 
Involving Judgment and Discretion 


CONCLUSION 
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APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The United States District Court for the District of Columbia had 
jurisdiction of this case by virtue of Title 11, §305, D. C! Code, 1951 
Edition, giving to the court jurisdiction of all cases in law and equity 
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between parties either of which is found within the district. The amount 
in controversy must be above $3,000. By the complaint filed in this case 
(JA 3 and 4) and return of service of process such jurisdictional require- 


ments were met. 


The jurisdiction of this Court is invoked under Title 28, $1291, 
U.S.C.A., giving'the courts of appeals jurisdiction of appeals from all 
final decisions of the district courts. The final decision in this case is 
the judgment rendered May 10, 1960 (JA 129) dismissing appellant's com- 
plaint. 


STATEMENT OF CASE 


Appellant sought by filing an action in the District Court to establish 
his eligibility for a pension from the United Mine Workers of America 
Welfare and Retirement Fund (JA 3 and 4). The Labor-Management 
Relations Act of 1957, Act of June 23, 1947, 61 Stat. 157, 29 United 
States Code 186 (JA 53) authorized the establishment of welfare funds by 
employers for the sole and exclusive benefit of the employees of the 
employer and their families and dependents, either separately or jointly 
with the employees of other employers making similar payments. The 
Act provided that such payments might be made by the employer to a 
representative of the employees and were to be held in trust for medical 
or hospital care, pensions on retirement or death, compensation for 
injuries or illness, unemployment benefits, and similar purposes. The 
statute further provided that the detailed basis on which such payments 
were to be made was to be specified in a written agreement with the 
employer and, further, that the employees and employers were to be 
equally represented in the administration of that fund, together with such 
neutral persons as the two groups might agree upon. 


Pursuant to this statutory authority, the operators of coal mines 
entered (JA 54) into an agreement with the labor union representing coal 


miners, known as the United Mineworkers of America, on March 5, 1950. 
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This agreement is known as the National Bituminous Coal Wage Agree- 
ment of 1950. In general, it prescribed, with a considerable degree of 
particularity, the terms of employment that were to govern the em- 
ployees of coal mines whose owners were parties to the agreement. 
Among other things it regulated the number of hours constituting a 
work day, the rate of wages to be paid to employees, and various other 
matters relating to conditions of employment. In addition, this agree- 
ment created a fund, known as the United Mineworkers of! America 
Welfare and Retirement Fund of 1950. It provided that each operator 
was to pay into the fund a certain specified amount per ton of coal 
produced by him. The fund was to be operated by a board of trustees 
named in the agreement. The trustees of the fund promulgated a set af 
regulations entitled Resolution 20 (JA 63), governing the payment of 
pensions to members of the United Mineworkers of America. The 
pertinent provisions of these regulations relate to eligibility to a pen- 
sion. Three requirements are contained in the regulations governing 
eligibility: 


First, the applicant for a pension must have been a 
member of the United Mineworkers of America who had 
completed twenty years of service in the coal carey 
on or after May 29, 1946. 


Second, he must have attained the age of sixty-two 
on May 29, 1946 or earlier. 


| 
Third, he must have retired from the bituminous 
coal industry on or after May 29, 1946." 


| 
On May 2, 1949, the appellant filed an application for pension 

from the Welfare and Retirement Fund (P. Ex. 1, JA 59-62). The ap- 
plication (JA 55) showed, and his testimony subsequently verified (JA 28- 
29), that he was then a man 67 years of age, who had begun to work in 
the coal mines in 1901 at the age of 20, and who had continued to work 

in the mines for 30 years until the depression closed them in 1931, at 
the age of 50. | 
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His application also showed (P. Ex. 1, JA 29) that he worked from 
September, 1948 to March, 1949 for the Black Coal Company, thus 
meeting the final requirement for pension, to-wit, retirement from the 
bituminous coal industry on or after May 29, 1946. 


Appellant's application for pension was granted (JA 85) beginning 


with payment for the month of April, 1949. 


Appellant continued to receive payments until he received a letter 
dated April 27, 1953, from Donald L. McFarland, Supervisor, Pension 
Service (P. Ex. 3(11), JA 75), stating: 

"Recently an investigation was conducted with regard 

to your eligibility to receive a pension from this Fund. 

"As a result of this investigation it was found that 
authorization of your pension was based upon faulty evi- 

dence. Therefore, further pension payments to you are 

being suspended." 

Without further notice, statement of reason, or opportunity to be 
heard, appellant's pension was forthwith terminated. (JA 27-28) 
Plaintiff was noti given opportunity to submit evidence before his pension 
was terminated (JA 27-28). 


There is nothing in the record in this case to show that the 
trustees themselves ever acted in this matter, or that they could or did 
validly delegate their discretionary authority to act to any other person. 


Affidavits were submitted on appellant's behalf with letter of 
February 22, 1957 (P. Ex. 4, JA 94), but by letter of March 19, 1957 
(P. Ex. 5, JA 102), appellant's counsel was advised that "the action 
previously taken with regard to Mr. Kennett's pension will not be 
altered." 


In this suit, plaintiff seeks reinstatement of his $100 per month 
pension from the United Mine Workers of America Welfare and 
Retirement Fund, hereinafter referred to as "the Fund", which pension 
was paid until May 1, 1953 when it was wrongfully discontinued (JA 4). 
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STATUTE INVOLVED 


The Labor-Management Relations Act of 1947, Act of June 23, 
1947, 61 Stat. 157, 29 USCA 186, provides in pertinent part: 


"(a) It shall be unlawful for any employer to pay or deliver, 
or to agree to pay or deliver, any money or other thing of 
value to any representative of any of his employees, who 
are employed in an industry affecting commerce. | 


"(b) It shall be unlawful for any representative of any em- 
ployees who are employed in an industry affecting com - 
merce to receive or accept, or to agree to receive or 
accept, from the employer of such employees any money 
or other thing of value. 


"(c) The provisions of this section shall not be applicable 

* * * (5) with respect to money or other thing of value paid 
to a trust fund established by such representative, for the 
sole and exclusive benefit of the employees of such em- 
ployer, and their families and dependents (or such em- 
ployees, families, and dependents jointly with the employees 
of other employers making similar payments, and their 
families and dependents): Provided, That (A) such payments 
are held in trust for the purpose of paying, either from 
principal or income or both, for the benefit of employees, 
their families and dependents, for medical or hospital care, 
pensions on retirement or death of employees, compensa- 
tion for injuries or illness resulting from occupational 
activity or insurance to provide any of the foregoing, or 
unemployment benefits or life insurance, disability and 
sickness insurance, or accident insurance; (B) the detailed 
basis on which such payments are to be made is specified 
in a written agreement with the employer, and employees 
and employers are equally represented in the administra- 
tion of such fund, together with such neutral persons as the 
representatives of the employers and the representatives 
of the employees may agree upon and in the event the em- 
ployer and employee groups deadlock on the administra- 
tion of such fund and there are no neutral persons em- 
powered to break such deadlock, such agreement provides 
that the two groups shall agree on an impartial umpire to 
decide such dispute, or in event of their failure to agree 
within a reasonable length of time, an impartial umpire to 
decide such dispute shall, on petition of either group, be 
appointed by the district court of the United States for the 
district where the trust fund has its principal office, and 
shall also contain provisions for an annual audit of the trust 
fund, a statement of the results of which shall be available 
for inspection by interested persons at the principal office 
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of the trust fund and at such other places as may be desig- 
nated in such written agreement; and (C) such payments as 
are intended to be used for the purpose of providing pensions 
or annuities for employees are made to a separate trust 
which provides that the funds held therein cannot be used for 


any purpose other than paying such pensions or annuities. 
wee 


SUMMARY OF ARGUMENT 


1. The court erred in holding that the appellees acted upon appel- 
lant's pension application because although appellees, trustees of the 
United Mine Workers of America Welfare and Retirement Fund, were 
charged with the duty of administering the trust fund, they did not act 
upon appellant's claim for pension or judicially appraise the evidence 
or exercise their judgment or discretion as trustees in administering 
this trust fund at the time appellant's pension was discontinued. 


2. The court erred in holding that the procedure permitted by the 
appellees to be followed here in terminating appellant's pension was 
not arbitrary, capricious and unlawful. 


3. The trial court should have found that the time appellant was 
employed with the Black Coal Company should have been considered by 


the Trustees for pension purposes. 


4. Trustees could not lawfully delegate their powers involving 
judgment and discretion. 
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ARGUMENT 


this trust fund so appellant's pension was wrongfully 


terminated. 


Robert Thomas Boylan (JA 16) was in charge of the office that 
terminated appellant's pension. It was terminated primarily upon the 
ground that appellant had not been employed in the bituminous coal in- 
dustry after May 29, 1946 (JA 17). This pension was not terminated by 
any of the trustees, but by personnel supervised by a Mr. Robert 
Thomas Boylan (JA 17), who was an "Assistant Director." 


The investigation report (JA 76-77) signed by one Thomas J. 
Dalton and D. R. Julian, dated April 8, 1953, contains the statement 
"It is our opinion that Mr. Kennett's 'service’ at the Black Coal Com- 
pany was not in good faith." That opinion of these two investigators 
served as the basis for the termination of appellant's pension. There 


is no evidence that any trustee considered any evidence in appellant's 
case or reached any decision in the matter. Nor is there/any evidence 
that Messrs. Dalton and Julian had authority to exercise the trustees' 
judgment, and consider the evidence and render an opinion that could 
be used as a basis to terminate appellant's pension. 


Appellant testified that he worked at the Black Coal|/Company from 
1948 to March, 1949 (JA 29), and that he submitted evidence of such 
employment with his application for pension (JA 29, 59-61); that he quit 
working there when the mine fell in from the spring rains) (JA 33); that 
he worked as a loader, and in general did anything else he could to help 
(JA 34). | 


| 
Elmer Barton, who also worked at the Black Coal Company with 
appellant, testified that appellant worked at the Black mine, doing any 
| 
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and all work that is to be done in a mine (JA 43, 44) continually from 
September, 1948 through March, 1949 (JA 47). 


Affidavits were presented to the fund stating that appellant 
worked at the Black Coal Company during 1948 and 1949, by appellant 
(JA 95-96) by Ralph St. John (JA 96), James R. Black (JA 97), Oscar 
Black, mine-owner (JA 97-98), Elmer Barton (JA 98), Merl Kent 
(JA 99), Spencer Crosby (JA 99), Francis Wilkins (JA 100), Walker 
Wilson (JA 100), and Charles Hays (JA 101). 


The action in terminating appellant's pension therefore was with- 
out authority of law and contrary to the facts of record. 


0 


The Court Erred in Not Holding That the Procedure Permitted 


by Appellees to be Followed Here, in Terminating Appellant's 
Pension, Was Arbitrary, Capricious and Unlawful. j 


In order to be entitled to a pension from the fund controlled by 
Appellees it was necessary for Appellant to comply with Resolution 20 
(JA 63-67). That Resolution provided (JA 65) that certifications by a 
local union, or by local unions, or by districts of the United Mine Workers 
of American, that an applicant served in the Coal Industry shall be deemed 
to be satisfactory proof of service for the period or periods covered by 
such certifications. Appellant submitted such evidence in the nature of 
certificates from this local union and the District Union (JA 61), and was 
allowed and paid a pension until May 1, 1953 (JA 4). The court below 
erred in allowing the trustees to ignore the above certificates of the 
local union and District No. 11 so far as proof of Appellant's service 


is concerned. 


In the case of Hobbs v. Lewis, 159 F.Supp. 282 at p. 287, Judge 
Pine of our District Court said: 


| 
9 | 
| 


"But assuming the Fund to be a charitable trust, there 
is ample evidence of arbitrary and unreasonable acts by 
the Trustees, if they be considered a sine qua non to re- 
covery by plaintiff as contended by defendants. They are 
shown by the following facts: Resolution 10 provides that 
certification by a local union that an applicant served in 
the coal industry shall be deemed satisfactory Sper of 
service for the periods covered by such statements. Not- 
withstanding this provision in the Resolution, and the 


certification by the union, the Trustees rejected plaintiff's 
application upon ascertaining that the Social Security re- 


cords did not bear out, in part, plaintiff's statement of 
employment. Moreover, they did not call upon the appli- 
cant for an explanation of the apparent discrepancy, nor 
did they make an independent investigation of their own 
by communicating with the local union or otherwise!" 
(Emphasis supplied) 


In the instant case the certification of the union and District officials 
was likewise arbitrarily ignored. 


In Bednar v. U.M.W. Welfare & Retirement Fund 25 Labor Cases 
68352 (1953) D.C., Judge McLaughlin held that a miner who filed suit in 
1952 was entitled to pension rights retroactively from June 3, 1946. 


Appellees did not confront or advise appellant of the evidence upon 
which it was proposed to terminate his pension, nor did they afford him 
an opportunity to be heard and submit evidence to contradict that before 
the trustees. That, too, was arbitrary. 


m 


The Trial Court Should Have Found That the Time Appellant 


Was { with the Black Coal Should ttave 
Been Considered by the Trustees for Pension Purposes. 


Appellant's pension was discontinued primarily upon the basis that 
he had not been employed in the Bituminous Coal Industry after May 29, 
1946. Appellant was so employed and the fund received royalties from 
the Black Coal Company over this period (JA 17). The sige asked 
defense counsel (Tr. 40): 
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"Is it your contention that this mine was not an actual mine 
producing coal, or is it your contention that this man did not actually 
work in the mine, or is it your contention merely that his motive in 
getting the job was to get under the pension fund?" 


Defense counsel thereupon said this mine was "not a bona fide 
mine" and “the amount of work extended by this man would suggest to 
the trustees it was just a mine setup, a synthetic mine as it were, which 
couldn't allow this man to have bona fide employment." 


There is not a scintilla of evidence in this case that appellant did 
not actually work in the Black Coal Company’s mine. Appellant testified 
that he worked there 6 days a week from September until March (JA 40-1). 


The appellees admit that the mine operator where plaintiff worked 
was a signatory to the bituminous coal wage agreement (JA 19) and that 
it paid a royalty into the pension fund (JA 17) as required by the resolu- 
tions of the trustees. 


There is no evidence that coal was not produced in this mine while 
appellant was working there. There is no requirement by the trustees 
how much coal must be produced, so long as royalty is paid on the amount 
of coal produced. 


There is not a shred of proof that this was a "synthetic mine." On 
the other hand, appellant’s witness Barton testified that he worked side 
by side with appellant in the mine (JA 43) on exactly the same terms 
appellant worked (JA 45); that coal was produced and sold for $3.50 a 
ton at the mine (JA 45); and Barton is still not eligible for a pension‘ 

He is not old enough (JA 43). The trial court does not mention this in 
its opinion. It is an uncontroverted fact which strongly refutes the 


argument of appellees — not the testimony of appellees’ witnesses, 


because there were none — that this was a "synthetic mine," set up 
for the purpose of securing pensions for miners. . 
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Neither is there any evidence that plaintiff's motive'in working 
the mine was to get a pension. He stated (JA 39) that at the time he 
went to work there he did not even know that pensions were being paid. 


Appellant's retirement from the coal mining industry in the 
thirties was caused simply by the fact that there was no work. He had 
to have had 20 years in the coal industry previously or his working in 
the industry after May 29, 1946 would have been of no value for secur- 
ing a pension. Appellant actually had 30 years of such previous employ- 
ment (JA 28). There was no reason he could not go back, after his 
years of enforced absence from the mines — enforced by economic 
necessity — and obtain a job. He did not stop working in 1949 because 
he had met the pension requirements. He stopped because the mine 
fell in and it was impossible to work it further (JA 33, 43). 


The trust indenture and the regulations of the trustees say nothing 
about "bona fide" operations and make no attempt to define them. They 


require no definite amount of production from a mine or a miner. This 
appellant, with his 30 years in the coal industry, more than fulfilled the 
requirements of Regulation 20 when he returned to work in 1948 and 1949. 


He had then a contractual right to his pension, upon which he had a right 
to depend. The termination of this pension was most arbitrary, capri- 
cious and unlawful. 


IV 
Trustees Could Not Lawfully Delegate Their Powers Involving 
Judgment and Discretion. | 
Restatement of Trusts, §171, states: | 


"The trustee is under a duty to the beneficiary not 
to delegate to others the doing of acts which the trustee 
can reasonably be required personally to perform . 


"f. Although a trustee cannot properly delegate a 
another, he can properly consult with and take advice 


from others provided he personally makes the final | 
decision in the matter . . . (Emphasis supplied) 
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‘k. In matters which a trustee has properly delegated 
to agents or co-trustees or other persons, he is under a 
to the beneficiary to exercise a general supervision 
over their conduct. . . .". (Emphasis supplied 


The wisdom of this rule that trustees must not delegate their 
authority without proper supervision is pointed up in this case by the 
comment of the trial judge when it became apparent at the trial that 
appellant had never been told upon what evidence the decision to termi- 
nate his pension was based and was not given an opportunity to rebut it 
(at JA 32): 

"And I suggest that the trustees revamp their procedure 

so that before they either deny an application or termi- 

nate a pension they give an opportunity to the applicant 

either to appear in person and give evidence or to submit 

evidence in writing * * *. Iam sure if the trustees per- 

sonally know of this defect in the procedure they would 

want to change it. I mean if they as individuals knew of 

this defect iin procedure they would want to change it over 

night for future cases." 

The trial judge in the above statement showed that he realized that the 
trustees did not decide this matter personally, and the clear meaning is 
that they should have personal knowledge of how these pension claims 


are handled. 


Decided cases amply support the rule given in the Restatement 

above. In 54 Am. Jur. p. 244, Trusts, §309, is the statement: 
"As a general rule, a trustee charged with the duty 

of administering a trust cannot delegate to others powers 

vested in him which involve the exercise of judgment and 

discretion. . ." 

This Court has stated that a trustee cannot employ an agent to 
select investments for the trust, in Washington Loan & Trust Co. v. 
Colby, 108 F.2d 743. In McClure v. Middletown Trust Company, 95 
Conn. 148, 110 Atl. 838, 841 (1920), a successor trustee had turned 
the question of collecting assets over to an attorney. The court held 
that the delegation of certain duties was proper, and that the attorney 
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selected was a proper agent to perform these duties; however, in 
holding the trustee responsible to the beneficiaries of the trust for 
failure of the attorney to take the proper action to collect the assets, 
the court said (p. 841): 


". . . reasonable diligence on the part of the trustee 
required it to know generally what the attorney was | 
doing in the carrying out of its business. It could not 
commit the cause to the attorney and relieve itself of | 
all further supervision. In a general way it should 
know what steps the attorney was taking, and it should! 
use due care to have him fulfill his employment." 
(Emphasis supplied). 


| 
| 
In Meck v. Behrens, 141 Wash. 676, 252 Pac. 91, 50 ALR 207 
(1927), the trustees had delegated their power to a trust company. The 
court said at page 210: | 
| 
". , . the general rule undoubtedly is that a trustee vested 
with a power which involves personal discretion and judg- 
ment cannot delegate the execution of the power to another." 


The defendant submitted no evidence. It seems that all available 


evidence is now before the court and a final decision in appellant's favor 
is now in order. 


CONCLUSION 


The lower court's action in dismissing the complaint with prejudice 
(JA 129) should be reversed and judgment entered herein in favor of 

appellant as prayed in his complaint. | 
Respectfully submitted, _ 
| 
WARREN E. MILLER 
910 Seventeenth Street, N. W. 

Washington, D. C. 
LEONARD P. KINCADE 


522 Ohio Street, 
Terre Haute, Indiana 
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Docket Entries exh: ork ete ee nat Piihe- 
Complaint for Pension, Filed June 29, 1957. 
Defendant Trustees’ Answer, Filed August 2, 1957 


Order Sustaining Motion to Dismiss Complaint 
Filed August 20, 1957 ethene tert taco 


Interrogatories, Filed April 16, 1958 - 7 4 8 


Defendant Trustees’ Answer to Plaintiff's Interrogatories, 
Filed May 1, 1958 ofr peettehel Giemsa ye <a 


Order Substituting Henry G. Schmidt, Successor Trustee, 
Filed June 12,1958 . 2. 2. . 2. « . 


Order Amending Complaint, Filed May 9,1960 . 
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Witesses: 


RobertT. Boylan 
Direct 2. 
Cross ~ = 
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Redirect * 


Elmer Barton 
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Plaintiff's Ex. 1 - Application for Pension, May 2, 1949 


Plaintiff's Ex. 2 - United Mine Workers of America, Welfare 
and Retirement Fund, Resolution 20 eel ce’ 


P laintiff's Ex. 3(1) - Memorandum forthe File . . 

Plaintiff"s Ex. 3(2) - Letter from Warren E. Miller to Office 
of the Counsel to the Trustees, Welfare and Retirement 
Fund, Dated December 6, 1956 RS A RS 


Plaintiff's Ex 3) - Letter from Warren E. Miller to Val J. 
Mitch, Counsel, dated December 5, 1956 Somes 


Plaintiff's Ex, 3(4) - Letter from Warren E, Miller to Val J. 
Mitch, Counsel, dated November 29, 1956 mR A 


Plaintiff's Ex, 3(5) - Letter from Mr. Mitch to Warren E. 
Miller, dated November 27, 1956 mA es 


(it) 


Plaintiff's Ex. 3(6) - Letter from Val J. Mitch to Warren E. 
Miller, dated November 27, 1956 Cc eR fw 


Plaintiffs Ex. &7) - Letter from Warren E. Miller to Val J. 
Mitch, Dated November 22, 1956 ~ “ “ = - 


Plaintiff"s Ex, (8) - Letter from Val J. Mitch to Warren E. 
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Plaintiff's Ex. 3(10) - Inter-Office Correspondence, United Mine 
Workers of America, dated June 29, 1953 oe eg ive 


Plaintiff's Ex, 3(11) - Letter from Donal L. McFarland to 
James Elmer Kennett, dated April 27,1953. 2 - 


Plaintiff's Ex, 3(12) - United Mine Workers of America, Inter- 
Office Correspondence, dated April8,1958 . . . 


Plaintiff's Ex, 9(13) - 2nd page of Letter dated April 8, 1953 
Plaintiff's Ex. &14) - Statement of Mr. Kennett 3/16/58 . . 
Plaintiff's Ex. 3(15) - Typewritten duplicate of Plaintiff's Ex. 3(14) 


Plaintiff's Ex, 3(16) - Letter from O. C. Pogge, Director to United 
Mine Workers of America, dated May 4, 1953 Es ee 


Plaintiff’s Ex. %17) - Authorization to Secure Social Security 
Administration Records oe Rem in: (ies |Help tetiine 


Plaintiff's Ex. (18) - Federal Security Agency , Social Security 
Administration - Form keh mer. Belle el uel ile 


Plaintiff's Ex. 3(19) - Case Summary, File No. 22908 
Plaintiff's Ex. 3(20) - Wage Record Check Sheet . . 


Plaintiff"s Ex, 3(21) - United Mine Workers of America, Inter- 
Office Correspondence, dated A pril 20, 1953 -~ # 


Plaintiff's Ex. 3(22) - Questionnaire Form 109-P 
Plaintiff's Ex, 3(23) - Authorization for Pension . . . 


Plaintiff's Ex, 3(24) - Authorization for Pension signed by 
Val J, Mitch, dated July 13,1949 . . 2. . 


Plaintiff's Ex, 25) - Letter from Ralph Day to Val J. Mitch, 
dated July 9, 1949 re eel Ne Dire erties 


Plaintiff's Ex. 3(26) - Certificate of Birth of James E. Kennett 
Plaintiff's Ex. (27) - Certificate-Affidavit of John W. Black 
Plaintiff's Ex, 3(28) - Certificate-Affidavit of Oscar Keene 


Plaintiff's Ex. 3(29) - Certificate-Affidavit of Spencer Crosby 


(iii) 


P laintiff’s Ex. 30) - Certificate-Affidavit of Roy Liston . 
Plaintiff's Ex. 3(31) - Certificate-Affidavit of Clyde Stark 
Plaintiff's Ex, (32) - Certificate-Affidavit of Hugh Burris 
Plaintiff's Ex, 333) - Certificate- Affidavit of Elmer Barton 


Plaintiff's Ex. 334) - Letter from Val J, Mitch to Ralph Day, 
dated June 15,1949. . ww lew Cle Cll 


Plaintiff*s Ex. 3(35) - Letter from Ralph Day to Val J. Mitch, 
Dated Jme 10,1989 . 2. 2. 2. 2. 2 wl 


P laintiff's Ex. 3(36) - Affidavit of James Elmer Kennett 


Plaintiff's Ex. 3(37) - Statement of Roy C. Brown, Pres. and 
Ray Bemis, Sect. Su ig eS) A en DA 


Plaintiff's Ex. 3(38) - Statement of Ray Bemis + 9 4 
Plaintiff's Ex, 39) - Photostat of page "End of the Old Testament” 
Plaintiff's Ex. (40) - Statement of John Van Sant ote prelate 


Plaintiff's Ex. 341) - Letter from Val J. Mitch to Ralph Day, 
Dated May 27,199 ., . . 2. 2. 2. «© « 


Plaintiff's Exhibits 3(42) thru 9(45) Identical with Plaintiff's 
Exhibit No. 1 ae tepaitiel (nately gietaamer Me mejnm cer; se 


P laintiff's Exhibit 4(1) - Letter from Warren E. Miller to 
Val J. Mitch, dated February 22, 1957 > Ss 42 3 


Plaintiff's Ex. 4(2) - Affidavit of James Elmer Kennett dated 
February 8, 1957 sof. 0 4 553 5 3 


Plaintiff's Ex. 4(3) - Affidavit of Ralph St. Joh, dated 
February 11, 1957 cle Nol intel no Mripelhiirerin preqr riley) he 


Plaintiff's Ex. 4(4) - Affidavit of James R. Black, dated Feb. 18, 1957 
Plaintiff's Ex. 4(5) - Affidavit of Oscar Black, dated Feb. 11, 1957 . 
Plaintiff's Ex. 4(6) - Affidavit of Elmer Barton, dated Feb. 12, 1957° 
Plaintiff's Ex. 4(7) - Affidavit of Merl Kent, dated Feb. 11, 1957 ° 
P laintiff's Ex. 4(8) - Affidavit of Spencer Crosby, dated Feb. 11, 1957 
Plaintiff's Ex. 4(9) - Affidavit of Francis Wilkins, dated Feb, 11, 1957 
Plaintiff's Ex, 4(10) - Affidavit of Walker Wilson, dated Feb, 11, 1957 
P laintiff's Ex, 4(11) - Affidavit of Charles Hays, dated Feb. 11, 1957 


Plaintiff's Ex. 5 - Letter from Val J. Mitch to Warren E. Miller, 
dated March 19, 1957 wreaks ol aah o ss lel faire Ne eskhe nee 


Plaintiff's Ex. 6 - Instructions to Local Unions in Regard to Pensions 


Plaintiff's Ex. 7 - National Bituminous Coal Wage Agreement of 1950 


(iv) 


Plaintiff's Ex. 8 -- Letter from Val J. Mitch to Warren E. 
Miller, dated February 26, 1957 cm & os 


United States District Court for the District of Columbia, 
Order Dismissing Plaintiff's Complaint, Filed 
Mayet eTOC Oi lop lel ies an dee en i epee 


Notice of Appeal, Filed June 13,1960 . 2. 2 , 


Stipulation, Filed July 20, 1960 


JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JAMES ELMER KENNETT, 
Plaintiff, 
vs. 


UNITED MINE WORKERS OF AMERICA, 
JOSEPHINE ROCHE, 

JOHN L. LEWIS, 

CHARLES OWENS, 


Civil Action 1616-57 


ee a es ee we 


Defendants. 


— 


CIVIL DOCKET 


Parties Attorneys | Number 
James Elmer Kennett Warren E. Miller ** 1616-57 


Action for 


Vv 
1. United Mine Workers of America Pensions 


Welfare and Retirement Fund. Harrison Combs ** | 
2. Josephine Roche, Trustee Edward I. Carey ** | 
3. John L. Lewis, Trustee Val J. Mitch ** | 
4, Gharles-Owens,-Tzustee Charles L. Widman | 
4. Henry G. Schmidt, Trustee 


Date ccount 


1957 
June 29 Miller 


June 29 U.S. Treas 


1960 
Jun. 13 Kennett 


Jun. 13 US. Treas. 


CASE CLOSED 
te 
957 Deposit for cost 
Jun 29 Complaint , appearance 


Jun 29 Summons, copies (4) and copies (4) of Complaint issued 
all ser. 7-16- 57 


2 
Procee Sicipmiciiate See 


Appearance of Harrison Combs, atty for deft #1 filed 


Motion of deft #1 to dismiss, Exhibit A; Affidavit, c/m 
7-30-57; 

P&A. M.C. 7-30-57. filed 
Answer of deft-trustees #2,3,&4 to complaint, c/m 

8-2-57. App. 

Edward L. Carey, Val J. Mitch, Charles L. Widman 


Consent order dismissing complaint as'to Deft. #1 
Curran, J. (N) 


Calendared (N) 


Interrogatories of pltff. to defts 2,3,&4, c/m 4-15-58 
Answer of defts. to pltffs. interrogatories 


Motion of defts. for substitution of trustee; P&A c/m 
5-24-58 


Consent order substituting Henry G. Schmidt as suc- 
cessor Trustee in lieu of Charles A. Owen. 
Morris, J. (N) 


Change of address of Ed. L Carey to 815 15th St., NW 
Suite 711 


Notice of pltf. of taking deposition of John L. Lewis, 
c/m 4/17/59 


Called Youngdahl, J. 


Order directing that certificate of readiness be filed 
by May 23, 1959. 
Youngdahl, J. (N) 


Certificate of readiness. (AC/N) 
Deposition of Robert T. Baylan, 4-24-59 


Pretrial Statement of pltf. 
Supplemental Pretrial Statement of pltf. 
Pretrial Statement of deft. trustees 


Pretrial Proceedings. (Signed 1-5-60) (Asst. Pre- 
trial Examiner 


Trial began and respited to May 10th (Rep. Nevitt) 
Holtzoff, J. 


3 
Proceedings 


Motion of pltf to amend complt. Order amending complt 
to substitute as deft #1 in place of United Mine Workers 
of America the words "United Mine Workers of America 
Welfare and Retirement Fund", et al. (See file for 
further amendments). (N) Holtzoff, J. 


Trial resumed; Court finds for defts, dismissing complt; 
(Judgment to be presented). (Rep. Nevitt). 
Holtzoff, J. | 


Transcript of proceedings May 10, 1960. (Rep. Gerald 
Nevitt) filed. | 


Order dismissing complaint with prejudice 
(N) Holtzoff, J. 


Opinion of Court. (Complt dismissed). 
Holtzoff, J. 


Notice of Appeal by pltf on order of May 18, 1960; deposit 
by Kennett, $5.00; copy mailed to Carey. filed 


Cost Bond on Appeal by pltf in amount of $250.00 with 
the Hartford Accident and Indemnity Company ‘approved. 
(fiat) Tamm, J. | 


Transcript of Proceedings, Vol. 1, Pages 1-126, May 9 
and 10, 1960 (Rep. Nevitt) (Court Copy) filed 


Transcript of Proceedings, Vol. 1, Pages z126, May 9 
and 10, 1960 (Rep. Nevitt) (Attys. Copy) filed 


Stipulation in Re: Exhibits | filed 
Pitff's Exhibits #1 thru #8 filed 


[ Filed June 29, 1957] 
COMPLAINT FOR PENSION 
1. Plaintiff is a citizen of the United States and a resident of 


| 
Indiana, and the amount in controversy exceeds, exclusive of interest 
and costs, the sum of $3,000.00. Defendants are an unincorporated 


association and the trustees of the United Mine Workers of America 
Welfare and Retirement Fund. 

2. The pension fund referred to, from which plaintiff is entitled 
to benefits, was authorized by Title 29 United States Code, Section 186. 
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3. Under authority of the above statute a National Bituminous 
Coal Wage Agreement was entered into between the defendant, United 
Mine Workers of America, an unincorporated association, and the opera- 
tors of soft coal mines in accordance with certain rules and regulations 
promulgated by the trustees of said pension fund, defendants Josephine 
Roche, John L. Lewis and Charles Owens, for the benefit of coal miner 
members of said unincorporated association, including plaintiff. 

4. Plaintiff duly applied for a pension in accordance with such 
rules and regulations on May 2, 1949, a copy of which application is 
attached, marked Exhibit A, and incorporated herein by reference. 

5.. Plaintiff met the conditions which authorized him to be 
granted a pension by defendants, and accordingly he was awarded a 
pension of $100 per month, which he received until May 1, 1953, when 
said pension was wrongfully and erroneously discontinued by said de- 
fendants. 

6. Plaintiff then requested reinstatement of said pension, and 
offered supplementary evidence as requested by defendants, but on 
March 19, 1957, defendants refused to reinstate said pension and denied 
plaintiff's application for a pension, although plaintiff fully met the re- 
quirements established by the trustees for participation in said pension 
fund. 

WHEREFORE, plaintiff prays for a court order requiring the 
defendants to pay to the plaintiff from the United Mine Workers of 
America Welfare and Retirement Fund the sum of $5000.00, as past 
benefits due him from May 1, 1953, to date, and for an order establish- 
ing his right to hereafter draw such pension at the rate of $100.00 per 
month and requiring said defendant to pay the same until plaintiff's 
death; and for such other and further relief as to the court may seem 
just and proper. 

/s/ Warren E. Miller /s/ James Elmer Kennett 
Attorney for Plaintiff Plaintiff 


[Jurat dated June 5, 1957] 
eee Ee 


| Filed August 2, 1957] 
DEFENDANT TRUSTEES' ANSWER» 
FIRST DEFENSE 
The Complaint fails to state a claim upon which relief may be 
granted against these Defendant Trustees. | 
SECOND DEFENSE | 
This Honorable Court lacks jurisdiction. 
THIRD DEFENSE . | 
The right of action set forth in the Complaint did not accrue 

within three years next before the commencement of this action. 
FOURTH DEFENSE | 

1. The allegations of Paragraph 1 of the Plaintiff s Complaint 
are admitted except that no answer is made by these Defendant Trustees 

as to the United Mine Workers of America being an unincorporated 


association. | 
2. Defendants admit the allegations in Paragraph 2 of Plaintiff's 
Complaint. 
3. In response to Paragraph 3 in Plaintiff's Complaint Defendant 
Trustees admit that certain National Bituminous Coal Wage Agreements 
were entered into between the United Mine Workers of America and 
certain bituminous coal operators; it is denied that such National Bitu- 
minous Coal Wage Agreements were entered into pursuant to certain 
rules and regulations adopted by the Defendant Trustees. Secondly , the 
rules and regulations determining pension eligibility were adopted sub- 
sequently by the Defendant Trustees of the United Mine Workers of 
America Welfare and Retirement Fund, which Fund was created under 
authority of the National Bituminous Coal Wage Agreement of 1950. 
There is no legal relationship existing between the Defendant Trustees 
and the contracting parties to the aforesaid National Bituminous Coal 
Wage Agreements. It is denied that the Plaintiff was eligible for pension. 
4. In response to Paragraph 4 of the Complaint , Defendant Trus- 
tees admit that the Plaintiff applied for pension from the Welfare and 
Retirement Fund on application dated May 2, 1949, said application 
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having been received in the offices of the United Mine Workers of 
America Welfare and Retirement Fund on May 14, 1949. 

5. In response to Paragraph 5 of the Plaintiff's Complaint, the 
Defendant Trustees admit that the Plaintiff received a pension of $100.00 
per month from the United Mine Workers of America Welfare and Re- 
tirement Fund until said pension was terminated by the Defendant Trus- 
tees on May 1,1953. The Defendant Trustees deny that said pension 
was wrongfully and erroneously discontinued. It is further denied that 
the Plaintiff was ever eligible for a pension from the United Mine 
Workers of America Welfare and Retirement Fund. 

6. In response to Paragraph 6 of the Plaintiff's Complaint, the 
Defendant Trustees admit the allegation of said Paragraph 6, except that 
the Defendant Trustees deny that the Plaintiff met the requirements for 
pension benefits from the said Welfare and Retirement Fund, and 
further deny that the Plaintiff was denied a pension on March 19, 1957. 

7. In further answer to Plaintiff's Complaint, Defendant Trus- 
tees deny each and every allegation therein contained not herein other- 
wise specifically answered. 

WHEREFORE, Defendant Trustees pray that judgment in their 
favor be granted and the Complaint be dismissed. 

/s/ Edward L. Carey 


we 


/s/ Val J. Mitch 


wa 


/s/ Charles L. Widman 


wee 


Attorneys for the Defendants 


[Certificate of Service] 


[ Filed August 20, 1957] 

ORDER SUSTAINING MOTION TO DISMISS COMPLAINT 

This cause coming on to be heard upon the motion of Defendant 
United Mine Workers of America, an unincorporated association, to 
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dismiss the Complaint herein, and the Court being advised and good 
cause shown, and no objection having been made thereto as indicated by 
the signature of Attorney for Plaintiff on the margin hereof, it is by the 


Court this 20th day of August, 1957, 


ORDERED, that said Motion to Dismiss Complaint as to Defend- 
ant United Mine Workers of America, be and the same hereby is sus- 


tained, and that the Complaint be and the same is hereby 
to Defendant United Mine Workers of America. | 


/s/ Edward M. Curran 


Judge 
Consent: 


/s/ Warren E. Miller 

Attorney for Plaintiff 

/s/ Val J. Mitch 

/s/ Harrison Combs 

Counsel for Trustees, 

United Mine Workers of America 
Welfare and Retirement Fund. 


[ Filed April 16, 1958] 
INTERROGATORIES 


TO: Edward L. Carey, Esq. 
*eK 


Val J. Mitch, Esq. 


Charles L. Widman, Esq. 
eae 


Attorneys for defendants | 
The plaintiff requests that the defendant JOHN L.. 


dismissed as 


LEWIS answer 


under oath, in accordance with Rule 33 of the Federal Rules of Civil 
Procedure, the following interrogatories, it being understood that when- 


ever the word "fund" is used in these interrogatories, it 


means the 


United Mine Workers of America Welfare and Retirement Fund; and 


whenever the word "trustees" is used, it means the trust 


fund. 


lees of said 


1. State the requirements of eligibility for plaintiff to receive a 
pension from the fund on May 2, 1949, and quote the regulations 


establishing such requirements. 

2. Was it ever determined by the trustees that plaintiff met the 
fund's requirements of eligibility for pension? 

3. Who directed the review of plaintiff's case which resulted in 
the discontinuance of pension to him on May 1, 1953? 

4. State the reason for such review of plaintiff's case. 

5. Upon what grounds was plaintiff's pension discontinued by the 


trustees ? 

6. When and from what source did the officials of the fund obtain 
the facts used as the grounds for discontinuance set forth in the preced- 
ing question? 

7. What facts did officers of the fund rely upon to discontinue 
plaintiff's pension? 

8. If there was a record made of the decision of the trustees 
when they discontinued plaintiff's pension, please describe such docu- 
ment, state who has custody thereof, and state all the contents of such 
document. 

9. If there is no such document in existence, please give names 
and addresses of one or more witnesses who are cognizant of the facts 
as to the discontinuance of plaintiff's pension. 

10. If it is the position of the defendants that plaintiff did not 
possess the necessary requirements to participate in such fund, state 
specifically and in detail which if any of such requirements plaintiff 
lacked; and over what period of time such requirements did not exist. 

a. State what your files show with respect to places of 
employment of plaintiff during such period mentioned in the 
previous question. 

‘b. Was there a contract or contracts in effect between 
the United Mine Workers of America and the owner or owners 
of the mine or mines where plaintiff worked during this period? 

c. If so, who has custody of a copy of said contract or 
contracts ? 

d. Were royalty payments made by said mineowner or 
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mineowners to the United Mine Workers of America for the sup- 
port of the fund, or directly to the fund, during the above period 
in pursuance of said contract ? | 

e. If so, please state the amount of such payments and 
dates paid. | 

11. If defendants take the position that plaintiff made any mis- 
statements in his applicationfor pension, what were they? 

Please take notice that a copy of such answers must be served 
upon the undersigned within 15 days after the service of these interroga- 
| 
LY. Warren E. Mille r 
Attorney for ee 


tories. 


[Certificate of Service] 


ee 
[ Filed May 1, 1958] 
DEFENDANT TRUSTEES' ANSWER TO! 


PLAINTIFF'S INTERROGATORIES 
INTERROGATORY NUMBER ONE. 
The United Mine Workers of America Welfare and Retirement — 
Fund of 1950, the Defendant in the captioned litigation, was not in exis- 
tence on May 2, 1949; however, the Trustees of the United Mine Workers 
of America Welfare and Retirement Fund of 1947, on June 28, 1948, 
adopted Resolution Number 20 governing the payment of pensions from 
said 1947 Fund. Said Resolution is quoted as follows: 
RESOLUTION 20 | 


WHEREAS: The Trustees of the United Mine Workers of America Wel- 

fare and Retirement Fund of 1947 on April 12, 1948, adopted Resolution 

No. 8, said resolution providing for the payment of pensions to members 
of the United Mine Workers of America, and 


WHEREAS, The aforesaid resolution provided for the Aer of de- 
tailed rules and regulations to be approved by the Trustees in order to 
effectuate the payment of pensions in accordance with che terms and 
conditions of the aforesaid resolution, 


NOW THEREFORE BE IT RESOLVED the following regulations shall 
govern the payment of pensions to members of the United Mine Workers 
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of America, and shall be subject to amendment, revocation and revision 
at the discretion of the Trustees. 


I. ELIGIBILITY 


A. Any member of the United Mine Workers of America, who is 
otherwise qualified, and who retires from the Bituminous Coal 
Industry on or after May 29, 1946, shall be eligible for a pension. 


B. Proof of Membership. 


The Local Union where applicant is last a member shall 
certify as to membership of applicant. 


Districts of the United Mine Workers of America shall also 
certify as to membership of an applicant. 


The International Office of the United Mine Workers of 
America shall have final authority to certify as to member- 
ship of applicant. 


Il. AGE 


A. Any member of the United Mine Workers of America who on 
May 29, 1946, was 62 years of age or over, or who thereafter 
attained or attains the age of 62 years, and is otherwise quali- 
fied, shall be eligible for a pension. 


Proof of Age 


1. Information shall be obtained from the Social Security Ad- 
ministration records as to the age of applicant. 


2. Applicant shall be required to submit documentary evidence 
of probative value to establish his age in cases where the 
Social Security Administration records are incomplete or 
are contrary to the age stated by applicant on the application 
for a pension. 


Iii. SERVICE 


A. Any member of the United Mine Workers of America who on or 
after May 29, 1946, has completed 20 years' service in the Coal 
Industry, and is otherwise qualified, shall be eligible for a pen- 
sion. 


B. Proof of Service 
1. Definitions 
a. A-year is twelve (12) calendar months. 


b. A quarter shall be a period of three calendar months 
_ ending on March 31, June 30, September 30, or Decem- 
ber 31. / 


c. A year of service is one in which applicant: 
(1) Worked in a job classified in any National Coal 


11 | 


Wage Agreement for two (2) quarters for an em- 
ployer in the Coal industry and earned a minimum 
of fifty ($50) dollars in wages in edch quarter. 


Rendered service for two (2) quarters as an em- 

ployee of the United Mine Workers) of America and 
is not eligible for a pension under the United Mine 
Workers of America pension plan. | 


(3) Is credited with two (2) quarters military service. 


(4) Was in an employment relation with an employer 
in the Coal Industry but did not perform active 
service for two (2) quarters due to personal acci- 
dent, illness, furlough or leave of absence. 


The two quarters mentioned in paragraph c above may 
be considered a year of service whether or not they 
are in the same calendar year, but, in no case shall a 
quarter be considered toward a year of|service if it is 
in any calendar year in which a year of service has 
been counted. 


2. Evidence 


a. Proof of service may be accomplished in any of the fol- 

lowing ways: 

(1) Certifications by a Local Union, or by Local Unions, 
or by Districts of the United Mine Workers of 
America that an applicant served in the Coal In- 
dustry shall be deemed to be satisfactory proof of 
service for the period or periods covered by such 
certifications. 


Statements by persons who have personal knowl- 
edge of applicant's service in the Coal Industry 
shall be deemed to be satisfactory proof of service 
for the period or periods covered in such state- 
ments. | 


Certified copy or photostatic copy of discharge 
from a branch of the Defense Department of the 
United States or statement from the appropriate 
branch of the Defense Department shall be deemed 
to be satisfactory proof of service for the period 
or periods covered in such discharge or statement 
during which the United States was engaged in 
National Emergency or War. 


The Director of the United Mine Workers of 
America Welfare and Retirement Fund shall obtain 
or cause to be obtained evidence from Social Se- 
curity Administration records as to service of 
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applicant in the Coal Industry, wherever such evi- 
dence may be necessary. 


IV. RETIREMENT 


A. Retirement from service shall be when the member of the 
United Mine Workers of America permanently ceases work in 
the Bituminous Coal Industry. 


V. PAYMENTS 


A. The first payment of a pension to a retired member of the 
United Mine Workers of America shall be made the first month 
after the retirement of pensioner. Upon approval of a pension, 
payment shall be made retroactively to the date of retirement, 
provided that no payments are to be made unless retirement 
was subsequent to May 28, 1946. 


Commencing with the first payment, the pension shall be payable 
on the first day of each month to pensioner at his last address of 
record, and shall be payable during the lifetime of pensioner; 
provided, however, such payments shall be suspended for any 
month that pensioner performs compensated services for an em- 
ployer’ in the Coal Industry, or ceases to be a member of the 
United Mine Workers of America in good standing, or is men- 
tally incompetent or otherwise incapable of conducting his 
affairs. 


VI. TERMINATION OF PENSION 


A. A pension shall terminate upon the death of the pensioner, the 
last payment being made for the month in which death occurred. 


Vi. FALSE STATEMENTS 


A. Any applicant for a pension who knowingly and willfully falsifies 
any records or makes any false misrepresentations or state- 
ments in order to secure a pension from the United Mine Work- 
ers of America Welfare and Retirement Fund shall be barred 
from receiving any benefits from the Welfare Fund. 


BE IT FURTHER RESOLVED: That the Director of the United Mine 
Workers of America Welfare and Retirement Fund is hereby authorized 
and directed to activate this resolution in accordance with its terms 
and conditions, and in accordance with the terms and conditions con- 
tained in Resolution No. 8. 


By action of the Trustees of the United Mine Workers of America Wel- 
fare and Retirement Fund of 1947, on April 7, 1949, the age requirement 
was reduced from sixty-two (62) to sixty (60) years. The United Mine 
Workers of America Welfare and Retirement Fund of 1947 is no longer 
in existence. 
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INTERROGATORY NUMBER TWO. 
Yes. 

INTERROGATORY NUMBER THREE, 
Administrative staff of the United Mine Workers of America 
Welfare and Retirement Fund of 1950. 

INTERROGATORY NUMBER FOUR. 

Periodic review of Defendants' files by scruniser ative staff. 

INTERROGATORY NUMBER FIVE, | 
Failure to meet eligibility requirements of pension resolution. 

INTERROGATORY NUMBER SIX. 


Investigation made by Defendants' representatives prior to 
April 27, 1953. 
INTERROGATORY NUMBER SEVEN. | 
Facts developed by Defendants’ representatives in aforementioned 
| 


investigation. 
INTERROGATORY NUMBER EIGHT. 
Letter dated April 27, 1953, the original of which was addressed 
to Plaintiff. Copy of such letter is in custody of administrative 
staff of Defendants. 
INTERROGATORY NUMBER NINE. 
See answer to Question Eight. 
INTERROGATORY NUMBER TEN. 
Lack of 20 years service in the Coal Industry. 
Lack of employment in the Coal Industry TEES: to May 28, 
1946. 
Not an employee of a coal operator signatory to a contract with 
the United Mine Workers of America. | 
Failure to institute instant litigation withinthe period prescribed 
by Statute of Limitations. 
(a) No corroboration of 20 years employment in the Coal Indus- 
try as represented by Plaintiff on his pension application; 
no corroboration of employment in the Coal Industry subse- 
quent to May 28, 1946, as alleged on Plaintiff's 
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pension application. 
It is not known by me as to whether contracts between the 
United Mine Workers of America and various coal opera- 
tors were in effect during the entire period of employment 
in the Coal Industry alleged by the Plaintiff on his pension 
application. 
See answer to Question 10(b). 
No royalty payments were paid to the United Mine Workers 
of America as such is not required by contract or permitted 
under the existing laws. Royalty was paid to Defendant 
Fund. 
(e) $ 9.40 October 2, 1948 
10.20 January 21, 1949 
8.20 February 18, 1949 
10.20 March 21, 1949 
Total: $38.00 
INTERROGATORY NUMBER ELEVEN. 
Period of employment in the Coal Industry. 


/s/ ROBERT T. BOYLAN 

Assistant to the Director, 

United Mine Workers of America 

Welfare and Retirement Fund of 
1950 


[Surat dated April 30, 1958] 


[ Filed June 12, 1958] 


ORDER SUBSTITUTING HENRY G. SCHMIDT 
SUCCESSOR TRUSTEE 


On this, the 12th day of June, 1958, came on to be heard the mo- 
tion of Henry G. Schmidt to be substituted herein as a party defendant in 
lieu of and in the place of Charles A. Owen, having been one of the de- 
fendants in the above entitled and numbered cause, and it appearing to 
the Court that Charles A. Owen is dead, and that Henry G. Schmidt has 
been nominated as a Successor Trustee, and therefore, said motion 
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should be granted, it is, therefore, 
ORDERED, That Henry G. Schmidt be and is hereby substituted 
as a party defendant in this cause in lieu of andin the place of Charles 
A. Owen. 


/s/ Jas. W. Morris: 
JUDGE 


Consent: 


/s/ Warren E. Miller 
Attorney for Plaintiff 


[ Filed May 9, 1960] 
ORDER AMENDING COMPLAINT 

Upon consideration of Motion of the plaintiff filed herein, it is 
by the Court this 9th day of May, 1960, | 

ORDERED, that the complaint filed by plaintiff herein is hereby 
amended (1) to substitute in the caption as defendant No. 1 in the place 
and stead of "United Mine Workers of America" the words "United 
Mine Workers of America Welfare and Retirement Fund"; and 

(2) To strike out the words in line 3 of the complaint "an unin- 
corporated association"; and | 

(3) To substitute the following language for that appearing on 
the last line of the first page and on the second page of the complaint: 

“Retirement Fund the sum of $100 per month from May 1, 1953 


as long as he lives; and for such other and further relief as to 


the court may seem just and equitable."; and it is | 


FURTHER ORDERED that the complaint filed herein be so 
amended by interlineation. 


/s/ Alexander Holtzoff 
Judge 
We consent: 


| 

| 
/s/ as to form Edward L. Carey ** 
/s/ Val J. Mitch 
/s/ Charles L. Widman ** 
Attorneys for defendant trustees and United Mine worker 
of America Welfare and Retirement Fund 
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| Filed July 1, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. 
May 9, 1960. 
The above-captioned cause came on for trial before the 
HONORABLE ALEXANDER HOLTZOFF, Judge, United States District 
Court for the District of Columbia. 


a * 


MR, MILLER: Very well. 


(Application for pension was 
marked Plaintiff's Exhibit No. 1 
and received in evidence.) 


MR. MILLER: These first three exhibits are stipulated. 
The second is Resolution No. 20 of the United Mine Workers 


Welfare and Retirement Fund. 


(Resolution No. 20 was marked 
Plaintiff's. Exhibit No. 2 and 
received in evidence.) 


* * 
28 ROBERT T. BOYLAN 
called by the plaintiff, and having been duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 

BY MR. MILLER: 

Q. State your name and address and occupation, sir. 
A. Robert Thomas Boylan. 

THE COURT: What is your name, sir? 

THE WITNESS: Robert Thomas Boylan, B-o-y-l-a-n. 

MR. MILLER: 

Q. What is your position? A. I am Assistant to the Director, 
United Mine Workers of America Welfare and Retirement Fund. 

Q. You are the party who answered the interrogatories and who 
testified prior to trial in this case for the trustees? A. Yes, sir. 

Q. And you are the party who was in charge of the office that 
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denied the claim of the plaintiff? A. Yes, sir. | 
Q. You were Supervisor there, I believe? A. I was Assistant 

to the Director at the time. 

29 Q. And you are familiar with the files of the United Mine 


Workers-- 
THE COURT: I assume he is. Let's proceed without too many 
| 


preliminaires. 
BY MR. MILLER: | 
Q. Upon what grounds was plaintiff's pension discontinued by the 

trustees? A. Primarily because he had not been employed in the bi- 

tuminous coal industry after May 29, 1946, which was the date the trust 

fund was established. | 
THE COURT: Because he was not employed after what date, 

sir? 
THE WITNESS: May 29, 1946. 
BY MR. MILLER: 
Q. In his application submitted to the committee, or to the fund-- 
MR. MILLER: May I have Plaintiff's Exhibit No. 1 a moment ? 
Q. --it is stated that he was employed by the Black Coal Com- 

pany, Coalmont, Indiana, Local No. 8195 from September 1948 to 

March 1949. Was that application before you at the time the fund 

acted? A. Yes, sir. 
Q. And denied the claim. And is this the application that was 
before you, Plaintiff's Exhibit 1? ! 
THE COURT: That is all stipulated, that this is the application. 

That was stipulated at pretrial, as I understand it. | 
MR, MILLER: Very well. | 
BY MR. MILLER: | 
Q. Did the fund receive royalty payments from nie Black Coal 

Company for the periods between September '48 and March of '49? 

A. Yes, sir. 
Q. Did you have before you, at the time you ee upon Mr. 

Kennett's application, any evidence that he did not work for the Black 
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Coal Company while in Local Union No. 8195 at Coalmont, Indiana for 
the period September 1948 to March 1949 as a loader? A. We had no 
proof that he worked in genuine employment during that period. 

THE COURT: What do you mean by genuine employment ? 
What do you mean by that? 

THE WITNESS: I mean, sir, the employment that he is claim- 
ing was merely a sham, just a man who comes to the mine and sits 
around and doesn't engage in productive employment for a livelihood 
but he merely puts time in there in order to qualify himself for a pen- 
sion. 


THE COURT: Did you have evidence to that effect? 

THE WITNESS: At the time we terminated, yes, sir. 

THE COURT: Did you keep a record of that evidence? 

THE WITNESS: We have an investigation report, sir. 

THE COURT: Do you have that report? | 

THE WITNESS: Yes, sir. 

THE COURT: Iam not calling for it. It is up to counsel to offer 


it, if they consider it proper, at the proper time. 

BY MR. MILLER: 

Q. Do you have any information reported to you that this man 
just sat around and didn't work at this mine? A. We had information 
that a group of men in the same category as Mr. Kennett did try to 
associate themselves with coal companies and make believe that they 
were employed, in order to qualify for pensions. 

Q. Would you answer my question? 

MR. MILLER: I move the answer be stricken with reference to 
what other men did, 

I asked you about this plaintiff. 

THE COURT: Iam going to deny the motion. I think it is re- 
sponsive to the question. The answer includes hearsay, but the ques- 
tion called for it. There was no objection on the part of opposing coun- 
sel. 

32 MR. MILLER: Would you read the last question » please? 
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THE COURT: No, ask another question. 
BY MR. MILLER: 
Q. Did you have before you at the time action was taken on 
Mr. Kennett's claim evidence in the nature of affidavits with respect 
to his employment with the Black Coal Company? A. N - I beg your 
pardon. We had statements that he worked there, yes. They were not 


actually affidavits. 
Q. From whom were these statements, and won you read them 


into the record, please? 
THE COURT: May I venture a suggestion? Gentlemen, is there 

an administrative record here, or what amounts to an administrative 

record? Why not just offer the entire administrative record in evidence? 


* * * * | 


(The administrative record was 
marked Plaintiff's Exhibit No. 3 
for identification.) 


THE COURT: You may proceed. 

BY MR, MILLER: 

Q. Was Mr. Kennett working for an employer signatory to this 
National Bituminous Wage Agreement? A. The Black Coal Company 
was signatory to the contract. 

Q. And according to your records and information, did plaintiff 
work for that coal company, the Black Coal Company? A. As I said 
before, we don't regard that he was an employee. 

Q. Did the Black Coal Company sign the oa Agreement ? 
A. I presume that it did. | 

35 Q. Will you state the facts that were before you upon which you 
based the decision that the Black Coal Company was a spurious opera- 
tion formed only as a vehicle to enable men to qualify for pension bene- 
fits? 


MR. CAREY: Objection to that. The question has already been 
answered. | 


THE COURT: What is the ground of your objection? 
MR. CAREY: I said it is repetitious, your Honor. He asked 
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that same question before. 

I don't particularly care, if he wants it answered. 

THE COURT: Objection overruled. 

THE WITNESS: We had the wage record of the applicant, 
Mr. Kennett, which showed no earnings, reported for his alleged em- 
ployment during the period in question, and we had an investigation re- 
port made by fund representatives who had made inquiry in the area in 
which the Black Coal Company and other similar coal companies were 
alleged to be operating, who brought back the report that these mines 
were really not mines in which men worked for a livelihood but they 
were mines in which men who had been out of the industry for years, 
most of them since 1930, came back at an advanced age, many of them 
67 years of age, and tried to make believe that they were working in 
order to qualify for a pension by establishing retirement from the coal 
industry after May 29, 1946. 

BY MR, MILLER: 

Q. With respect to Plaintiff's Exhibit 1 in evidence, where the 


previous employment record is shown, I will ask you which, if any, 


of the seven coal companies mentioned on Item 19-- 

THE COURT: What is your question? 

Q. The question is whether any of the seven coal companies 
listed under Item 19, what evidence you had before you to determine r 
if you did determine, that this employment did not qualify Mr. Kennett 
for a pension. 

THE COURT: I think you have got conclusions of law and con- 
clusions of fact all mixed into one. Suppose you ask questions one by 
one. 

Will it be stipulated that prior to June 1931 this plaintiff had 20 
years or more of genuine employment in the bituminous coal industry ? 

MR. CAREY: No, sir. 

THE COURT: I thought the only question in the case was wheth- 
er the employment after the pertinent date was genuine. 

MR. CAREY: I mentioned in my statement he would have 
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to establish 20 years. 
THE COURT: In other words, you question whether he had 20 
years of service entirely, aside from the reason given for termination ? 
37 MR, CAREY: Yes, sir. 
THE COURT: The reason given for termination, as I understand 
it, is that the employment after 1946 was not genuine. 
MR. CAREY: That is correct. | 
THE COURT: What about the employment prior to 1931? 
MR. CAREY: Subsequent investigation developed that he didn't 
have his 20 years service. 
THE COURT: I see. Very well. Then, of course, the burden 
on you is to prove the 20 years service, Mr. Miller, 
You may proceed. | 
BY MR. MILLER: | 
Q. What investigation was done with respect to the employment 
of plaintiff at the Black Coal Company? Who was interviewed? A. The 
investigators interviewed Mr. Kennett, the applicant; they interviewed 
Mr. Black, the owner of the coal company. Iam not SS eee or 
not they interviewed another individual by the name of Barton, who was 
also involved in the operation of that company. 
Q. And were statements obtained from Mr. Barto 
Black by your investigators? A. Not at that time, no. 
Q. Were they ever obtained? A. I don't know if 
38 tained later. 
* * * * 


and Mr. 


oe ee 


ey were ob- 


et 2,hiees ee 


42 Q. With respect to his period of employment from 1901 to 1931, 
what was the requirement of the fund as to evidence of such employment 
being submitted to the fund? 

THE COURT: Is that not in the resolution? | 
MR. MILLER: What I am asking I don't think is in the resolution, 
the matter of practice. 


| 
THE COURT: Very well, if it is not, you may ask |him. 
THE WITNESS: We required either statements from individuals 
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who worked with the miner during the period he alleges employment, 
a statement from coal companies, statements from local unions which 
had jurisdiction over the mine in which he alleges he was employed at 
the time he was employed there. 

Q. And your investigators made efforts to obtain--to locate 
people who were employed back there with him over the years from 
1901 to 19317? A. As I said before, we terminated primarily on the 
basis that he was not employed in the coal industry after May 29, 
1946. At the time of the first investigation-- 

THE COURT: I wish you would not go so fast. 

THE WITNESS: Shall I start over? 

THE COURT: No. 

THE WITNESS: At the time of the first investigation, the inves- 
tigators did not go into the periods of employment from 1901 to 1931. 

BY MR. MILLER: 

Q. What were the standards that you required in order for him 
to prove such employment? A. I thought I just mentioned that. State- 
ments from individuals who had knowledge of his employment , state- 
ments from local unions which had jurisdiction over the mine in which 
he alleged employment, we would have accepted statements from the 
coal companies. 

Q. Were they able to find all those coal companies or people 
connected with it? A. Are you referring to the investigation in 1953? 

Q. At any time. In other words, take the last employment with 
Black Coal Company. Were you able to talk to people who were working 

44 with him at that company? A. The investigators spoke with-- 
there were only three men supposedly working at that mine. There 
were absolutely no records of any kind to show that the mine operated. 

Q. You mean that there were no records when the men went 
around to try to find them, is that correct? A. That's correct, sir. 

Q. When did they go around and try to findthem? A. At one 
time they went around in March of 1953. I believe the second investiga- 
tion took place in 1958. 
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Q. And were they told that the records had been destroyed in 
March of 1953 investigation? A. I don't know if they were told that. 
They were told that there were no records. 
Q. This was after they had been paying him for four years? 
A. That is right, sir. 
Q. And did you find someone who had worked with him in the 
mine during that period from September '48 to March of "49? A. They 
found an Oscar Black, who alleged to be one of the partners in the enter- 
prise, who said that he worked with the applicant Sees, that period. 
At least, he worked up until November of 1948, at which time he said 
he became physically disabled to continue working, as I recall, 
Q. Did you find one other man, you say? A. There was another 


man by the name of Barton. I don't recall whether or not they had con- 
tacted him in 1953. 

Q. There was no other person, from your information, that knew 
about him working for the Black Coal Company over that period except 
the three you just mentioned? A. Those are the persons who were al- 
legedly connected with the mine. They were the only ones. 

Q. And may I ask what information you had in support of your 
claim that this was sham employment ? 

MR. CAREY: Objection. Repetitious. 

THE COURT: Iam going to let the plaintiff male his record, 
unless the question is clearly inadmissible. But do try to avoid repe- 
tition, Mr. Miller. | 

BY MR. MILLER: 

Q. Would you answer that question? A. On wi grounds ? 
Would you mind repeating that, sir? 

MR, MILLER: If your Honor please, the vii has asked that 
the question be repeated and I wonder if the Court ees could read 
it to him. | 

THE COURT: Yes. | 

(The Reporter read the question as follows: "And may I ask 

what information you had in support of your eae that 
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this was sham employment ?") 

THE WITNESS: We had the wage record of the applicant, which 
showed no earnings reported on it whatsoever; we had the report of the 
fund representatives covering their investigation of Mr. Black's-- 
rather Mr. Kennett's claim for pension and a group of other miners 
who allegedly worked in the same area as Mr. Kennett. 

THE COURT: May I say this to you, Mr. Miller. Iam allowing 
these questions with considerable doubt as to whether they are admis- 
sible because it seems to me that prima facie this Court's ruling ought 
to be restricted to the administrative file. However, in order to make a 
complete record and avoid the risk of a piecemeal record, I am going to 
let you make your record in your own way. 

BY MR, MILLER: 

Q. Were the papers that are now in this file that is before the 
Court there at the time you acted on the claim for reinstatement of his 
pension ? 

MR, MILLER: May I see the file? 

Q. Did you understand the question? A. At the time he made a 
claim for reinstatement this material was in the file, from the first date 
it was received. 

Q. Does that include the statements of Roy C. Brown, Ray 
Bemis? A. Yes, sir. 

47 Q. And the plaintiff's statement in which he mentions working 
for the Black Coal Company? A. Yes, sir. 

Q. Now, with Mr. Brown's and Mr. Bemis's statements and the 
plaintiff's statement that he had worked for the coal company, what evi- 
dence didyou consider to contradict that, ifany? A. Well, in the first 
place, Mr. Brown later recanted his statement. He said that he never 
did see the applicant working at the mine. In the second place, we didn't 
place any weight on the statement by Ray Bemis because Bemis had 
made statements for many other men such as Mr. Kennett, which we 
found were not correct, and because Mr. Bemis also was one ofthe men 
who had been out of the mines since 1930 or thereabouts and who 
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returned for a very brief period after the pension program was estab- 
lished-- | 

THE COURT: Just a moment. Do not waste time by asking the 
witness to read the file. The file is before the Court. 

MR, MILLER: I understand. 

BY MR. MILLER: | 

Q. Have you a statement from Mr. Brown to the effect in which 
you say he recants this statement that is now before you? Where is 
that statement ? A. There was an investigation conducted in 1958 that 

48 is recorded in that investigation. | 


Q. Is that in the file here? A. It is not. | 
Q. But you had no information, then, about Mr. Brown at the 
time you discontinued the pension? A. No. 
THE COURT: Let me see that statement to which you refer. 
(The document was handed to the Court.) 


THE COURT: You were referring to a statement from a Mr. 


Brown. | 
MR. MILLER: It is on the left, your Honor, on top. 
THE COURT: Show me the statement to which you refer. 
MR. MILLER: This statement, your Honor (indicating). 


THE COURT: We will take our usual SENOS recess at 
this time. 


(Brief recess.) | 
THE COURT: You may proceed. : 
BY MR. MILLER: | 


Q. After suit was filed was additional evidence submitted by the 


plaintiff? A. Yes. : 


Q. I show you here a letter from me dated February 22, 1957, 
49 listing and enclosing and having attached to it ten affidavits, and 
ask you if that evidence was received by the fund, your office ? Was it 
received? A. Yes, sir. | 
Q. And was it considered by your office in connection with the 
claim of the plaintiff that he worked for the Black Coal Company? 
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A. Yes,sir. 

Q. And what action did you take as a result of consideration of 
that? A. We)made no change in our previous decision. 

MR. MILLER: I would like to offer this letter with the ten 
affidavits. 

* * 

CROSS EXAMINATION 

BY MR. CAREY: 

Q. Mr. Boylan, earlier when you made reference to the wage 

record you said there was none, is that correct? A. There 
were no earnings reported on his wage record. 

Q. And reported on what wage record? A. On Mr. Kennett's 
wage record furnished to the Fund by the Social Security Administra- 
tion. 

Q. Was inquiry made of Social Security to determine whether 
any withholding was made from this man during the period '48 and '49 ? 
A. The first few words I missed. 

Q. Was inquiry made of Social Security in Baltimore to deter- 
mine whether this man ever had withholding for social security during 
the period 1948-- 

THE COURT: I would like to inquire as to your question. Does 
it appear in the record that the Social Security Administration showed 
no earnings? 

MR. CAREY: The first page, your Honor, I think. Right on the 
top there, isn't it? 

THE COURT: Yes,I see it. Well, that speaks for itself. 

MR.CAREY: The reason I asked, he kept referring to wage 
record. I thought it might have been ambiguous or ESERIES That is 
why I tried to clear it up. 

THE COURT: Yes, there is a letter dated May 4,1953 from the 
Director of the Federal Security Agency, the pertinent portions of 

52 which state that no wages have been recorded in the individual's 
account under the account number shown above since January 1st, 1937 
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when the old age insurance provisions of the Social Security Act be- 
came effective. | 

You may proceed. 
BY MR. CAREY: | 
Q. Mr. Boylan, did the plaintiff in this case ever produce any 
coal company records to establish that he worked for ae Black Coal 
Company in '48 and '49? A. No. 
Q. Did this plaintiff ever produce any individual records to 
show that he had worked for the Black Coal Company in "48 or '49? 
| 
A. No. 


Q. How much royalty was received by the Welfare Fund during 
the period September '48 through March '49 from this coal company ? 
A. $38. 

Q. $38. 

THE COURT: Over what period? ! 

MR. CAREY: September through March, your Honor, when he 
allegedly worked there. 

THE COURT: September of 1948 through March 1949? 

MR. CAREY: That is correct. | 

That is all. | 

THE COURT: Are both sides through with this witness ? 

MR. MILLER: No further questions. | 

THE COURT: Mr. Boylan, before you decided Veer this 
pension and in the process of your investigation did you give the plain- 
tiff an opportunity to be heard or an opportunity to submit evidence? 

THE WITNESS: Nothing following our investigation, sir. 

THE COURT: What was your answer? : 

THE WITNESS: We made no contact with the applicant after our 
investigation of March '53, prior to our terminating. _ 

THE COURT: Don't you think that the applicant should have 
been given an opportunity to present evidence in either oral form or 
in writing to controvert the information that you were able to obtain or 
to support his own contentions? i 
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THE WITNESS: The applicant was contacted during the investi- 
gation, sir, and he was asked to produce any records he might have to 
substantiate his alleged employment. 

THE COURT: Well, I suggest that the better procedure would 
have been, after you finished your investigation, to notify the applicant 
that tentatively the results of the investigation are so and so, which 
would lead to such and such a conclusion, and give him an opportunity 
to submit evidence to the contrary. 

That is what fairness and justice require. 

I suggest you change your procedure in that respect. 

(Witness excused.) 

THE COURT: Call the next witness. 

MR. MILLER: Mr. Kennett. 

Thereupon, 


JAMES ELMER KENNETT 
plaintiff herein, assumed the witness stand on his own behalf, and hay- 


ing been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MILLER: 
Q. You are James Kennett, the plaintiff here? A. Yes, sir. 
Q. How old are you, Mr. Kennett? A. I will be 79 in July. 
Q. Did you fill out and sign this application for pension that we 
have had in evidence here? A. Yes, sir. ; 
Q. And was the information given therein true and correct? 
A. True. 
Q. And when did you start in the coal industry? A. 1901. 
55 Q. And what company was that that you started working with? 
A. New Pittsburgh Coal Company. 
Q. Over what period was that? A. From 1901 till 1904. 
Q. And where did you go in 1904? A. The Jackson Hill Coal 
Company. 
Q. And how long did you work there, approximately? A. From 
1904 to 1916. 
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Q. And then where did you go? A. I went to the Big Vein Coal 


Mine. 
Q. For what period did you work there, reste A. From 
1916to 1919. 
Q. And then where did you go to work? A. South Side. 
Q. And how long did you work there? A. I worked from 1919 
to 1920. | 
Q. And then the next one that you worked with? A. Sixth Vein, 
from 1920 to 1925. 
Q. And then where did you go? A. I went to Bon Ayr. I worked 
from 1925 to 1931. 
Q. And then did you go back later for another Ss A. I 
went to the Black Coal Company. | 
Q. What period did you work there? A. 1948 to '49, in March. 
56 Q. Did you furnish the trustees of the Fund of the defendants 
here with information as to people who worked with you at these com- 
panies? A. Yes, sir. | 
Q. What did you furnish and when was it? A. Do you mean 
when they were sent in? | 
Q. Yes. A. That was in 1949. | 
Q. That was just before your pension was allowed? A. Yes, 
sir. 
Q. And then did you furnish them with fnioemation of people 
who worked with--strike that question, please. | 
What did this information consist of that I just mentioned? 
A. The names of the men at the mines where I worked. 
Q. And then after some time did you submit further evidence 
as to your working in the Black Coal Company? A. Well, the only 
thing was when I made out the application for my pension. 
Q. Did you submit evidence from people with reference to 
your work with Black Coal Company? A. Yes. | 
Q. Do you recall whose affidavits you submitted? A. You mean 
the dates of when that was? 
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Q. No, the names of people whose affidavits you submitted 
about your working with the Black Coal Company. A. Well, it was 
Elmer Barton. 

Q. About how many affidavits were there? A. Well, there 
was--let's see-- 

Q. To save time, may I ask if they were these people men- 
tioned in Plaintiff's Exhibit 4-- 

THE COURT: Of course, Mr. Miller, you offered the affidavits 
in evidence. TotheCourt's surprise, the other side objected on the 
ground that they were tendered to the trustees subsequent to the date of 
the termination. Technically that objection was sound and, therefore, 
the Court had no alternative but to sustain it when it was pressed. 
However, that objection may lead to disasterous results in this case 
for the defendants. 

MR. CAREY: We have no objection to offer it in evidence, if he 
so wishes. 


THE COURT: You objected to it. You objected to the affidavits. 
I excluded them. Iam not going to permit cross examination concern- 


ing written documents that are not before me. 

MR. CAREY: Your Honor, what I intended to say initially when 
I objected was this: I was going to object to offering part of the evi- 

dence piecemeal because there is more to the file than those 
affidavits. I wanted to get the whole picture before the Court. That is 
what I intended. 

THE COURT: Iam inclined to hold that this action was arbi- 
trary because the plaintiff was not given an opportunity to be heard be- 
fore termination of the pension. If you had not objected to these exhi- 
bits, I would have considered them and then I would have considered 
whether there was anything in them that would have led the board to 
change its opinion, but you have barred me from considering them and 
you leave me no alternative but to hold that the procedure followed by 
the trustees was arbitrary because they did not give this man an op- 
portunity to be heard. 
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I am inclined to think that, in substance, they were probably 
right in what they did in terminating the pension, but all requirements 
of decency and fairness and justice would have led them to say, "We 
are going to do So and so; have you any evidence to submit 2?" They did 
not say that. The first thing he knew was when he received a letter 
terminating the pension. 
MR. CAREY: Your Honor-- | 
THE COURT: And then he submitted additional affidavits and 
you objected to their being introduced. 
MR. CAREY: But, Your Honor, here is what I wanted to do: 
I wanted to have the Court have the whole picture. Iam perfectly will- 
59 ing to turn over the entire file to the Court, but I didn't want a 
limited aspect to be turned over. 
THE COURT: Then you have a right to offer the balance of the 
file in evidence. : 
MR. CAREY: I certainly intend to do that, your Honor. 
THE COURT: No, you objected to this. I will give you an op- 
portunity now to withdraw your objection. 
MR. CAREY: I will withdraw it. 
THE COURT: Then let them be admitted. 
I told you right at the beginning that you should not object. 
Always take a hint from the Court. | 
MR. CAREY: Thank you, your Honor. | 
THE COURT: Especially when the hint is for your benefit. 


(Plaintiff's Exhibit No. 4 for Iden- 
tification was received in evidence.) 


THE COURT: You may proceed. : 

I think this procedure is basically arbitrary. Now, the substan- 
tive result reached may be correct, but the idea of doing this ex parte, 
without giving an opportunity to be heard, is one of those things we hear 


so much about of deciding matters without allowing a person an oppor- 
tunity to be heard in his defense. | 
MR. CAREY: But, your Honor, I intend to demonstrate, if I have 

i 
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60 to proceed with a defense, that this man had ample opportunity. 
There is much more to this that I intend to put in at the proper time. 

THE COURT: The file does not show it. 

MR, CAREY: But this is the plaintiff's case, your Honor. 

THE COURT: I know, but this is the administrative file. 

MR. CAREY: Up to the date of the termination. 

THE COURT: Up to the date of the termination the file shows 
he was given no opportunity to submit evidence. He was interviewed 
by an investigator, but that does not mean that he was given an oppor- 
tunity to submit evidence in opposition to evidence that the trustees had 
obtained. That is really what is troubling the Court, the basic fairness 
of the procedure, not the result, because I am inclined to think that 
probably the result was a correct result. But, after all, fairness of 
procedure is equally important. 

MR. CAREY: I agree with your Honor. 

THE COURT: And I suggest that the trustees revamp their 
procedure so that before they either deny an application or terminate a 
pension they give an opportunity to the applicant either to appear in 
person and give evidence or to submit evidence in writing. 

61 MR. CAREY: These investigators, your Honor, asked this man 
for any evidence he had of his work record. They asked him to show 
any evidence that any coal was produced at this mine and they couldn't 
get it. 

THE COURT: That is not sufficient. An interview by an inves- 
tigator does not takethe place of an opportunity to be heard. 

Very well, we will proceed. 

Iam sure that if the trustees personally knew of this defect in 
the procedure they would want to change it. I mean if they as individ- 
uals knew of this defect in procedure they would want to change it over 
night for future cases. 

BY MR. MILLER: 

Q. Will you describe the mine there at the Black Coal Company 
to his Honor, just what it consisted of? A. Well, it was a slope mine. 
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It had a hoisting engine, pump, two cars, track, anda mule that we 
pulled the coal with. | 
Q. What do you mean by slope? A. Out of the hill. 

Q. Dug in under the hill. And who were the persons working 
there besides yourself? A. Oscar Black. We worked the first day or 
two. Then Elmer Barton come and worked from then on until we quit. 
Q. And why did you come to quit? What caused you to quit the 
62 mine? A. Well, when the spring rains come and everything, it 
fell in. You couldn't clean it up. It cost too much money. 
Q. That is, the hole that you dug for the coal, earth fell in? 

A. Where you took the coal out as you went in under the hill. 

THE COURT: Will you speak up? | 
THE WITNESS: It's where you took the coal out 4s you went in 
under the hill. | 


BY MR. MILLER: 

Q. That's what fell in? A. Yes, the top. 

Q. Now, just before you went to work with the Black Coal Com- 
pany , that is, for the period up to June--or after June of 1931 » why 
didn't you continue in the coal business? A. I couldn't get no job. 

Q. Why? A. Well, the most places you went, they said I was too 
old. Where I wasn't too old, they wasn't hiring. In the coal industry 
there was very many men out of work that couldn't get a job. 

Q. Many of the mines had closed down? A. Yes, sir. 


63 Q. Why, if you know, wasn't social security paid in your case ? 


A. Well, the reason we didn't pay social security, we went to Terre 
Haute, in the Federal Building, and the man said that we could not-pay it. 


THE COURT: Were you one of the owners of this mine? 
THE WITNESS: Well, yes. | 


THE COURT: Beg pardon? 


THE WITNESS: It was worked on a cooperative basis. 


THE COURT: In other words, you were one of = owners of the 
Black Coal Company mine? 


THE WITNESS: No, I didn't own the stuff; Mf. Black 
4 | 
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owned the equipment. 

THE COURT: Were you a partner in the mine? 

THE WITNESS: Yes. 

THE COURT: You were a partner ? 

THE WITNESS: Yes. 

THE COURT: You may proceed. 

BY MR. MILLER: 

Q. What did you do in the mine? A. Well, I loaded and if 
there was anything else that needed help, I helped do it. 

Q. And why wouldn't they accept the social security money at 
the Federal Building there in Terre Haute? A. Well, the man said it 

64 wasn't the law, that we couldn't pay, is what he told us. 

Q. Did he say why? A. Because we was working on a coopera- 
tive. 

THE COURT: I do not quite follow you. What did you say was 
the reason why you didnot pay social security? 

THE WITNESS: He said where you worked, cooperative, like we 
was, you wasn't supposed to pay it, that you couldn't pay it. 

THE COURT: What is your position as to that, Mr. Miller? 
What is your legal contention? 

MR, MILLER: That they were working as sort of a cooperative 


affair, which social security benefits are not payable under those cir- 
cumstances. 


THE COURT: They were self-employers. They were owners 
who themselves were working their own mine. 

MR. MILLER: Yes. 

THE COURT: And that brings me back to the question that I 
raised as to whether they are entitled to come in under this welfare 
plan if they were owners. I do not suppose that if an owner of a mine 
worked in his own mine, that that would bring him under this Welfare 
Fund. 

MR. CAREY: No, sir. 

THE COURT: Proceed. 
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BY MR. MILLER: | 
Q. What effort did you make to find coal company records and 
when? A. It was a very hard job; practically all the mines was gone. 
Q. I mean the Black Coal Company. A. When I went to get the 
records from him-- 
Q. Proceed. A. Whenever I went to get the records from him-- 
Q. Who is "him"? A. Oscar Black. He said that his wife, when 
she cleaned up, after we draw the pension not long, she burned them up. 
Q. When was it you went to see about the records? A. It was 
after they stopped the pension. 
Q. After May of '53? A. Yes, sir. i 
Q. Will you explain to his Honor, just tell us in your own words 
what the situation was so far as mining coal and to whom you sold it 
there at the Black Coal Company. A. We sold it to anyone that come 
and wanted to buy it. 
Q. How would they haul it away? A. Haul it in aon. 
THE COURT: Do you know how much coal you sold? 
THE WITNESS: Well, according to what that gives there with 
social security, it would be about 180 ton. | 
THE COURT: You sold how much? | 
THE WITNESS: 180 ton, or something to that Ses accord- 
ing to the social security. 
THE COURT: According to social security ? | 
THE WITNESS: Not social security; to the royalt . 
MR, MILLER: He says according to the amount of royalty that 
Mr. Black sent in, about 180 tons, I think he said. 
THE COURT: $38. 
MR. MILLER: Twenty cents a ton they pay to the fund. 
BY MR, MILLER: | 
Q. But how much coal, do you know, was actually mined there 
during that period from October until March? A. It was somewhere 
between four and five hundred tons, between four and five hundred, I 
don't know exactly. 
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THE COURT: We will recess at this time until tomorrow morn- 
ing. 

How much more have you, Mr. Miller? 

MR. MILLER: One more witness. 

THE COURT: Very well. I suppose we ought to finish in an 
hour's time anyway. 

Have you got very much? 

MR. CAREY: I have five witnesses, your Honor. 

THE COURT: On what point? 

MR. CAREY: The investigators. 

* AE * * 

Washington, D.C. 
May 10, 1960 
JAMES ELMER KENNETT 
resumed the witness stand, having been previously duly sworn, was 
examined and testified further as follows: 
DIRECT EXAMINATION (Continued) 

BY MR, MILLER: 

Q. Mr. Kennett, did there come a time when an investigator 
from the Fund called on you at your home? A. Yes, sir. 

Q. When was that? A. It was in '53, the spring. 

Q. And what took place when he called? A. Well, he talked to 
me about-- 

THE COURT: Try to speak a little louder and come closer to 
the microphone. 

THE WITNESS: He asked me about one man in particular by: 
the name of Marshal, but I didn't know the man. 

BY MR. MILLER: 

Q. Do you know the reason he was asking about him? A. Well, 
it was on account of this pension. 

70 THE COURT: What was that you said? 

THE WITNESS: He wanted to see him about the pension. He 

wanted to investigate him. 
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BY MR. MILLER: 


Q. In 1953, when he came to you, what, if anything, did he say 
to you about your pension? You were getting it then, were you not ? 
A. Yes, sir. He said that if we had paid into the Welfare and the Pen- 
Sion Fund, that there was no doubt that there would be nothing--no 


trouble for us, that it was all right. | 
THE COURT: Will you read his answer? 
(The last answer was read by the Reporter.) 
BY MR. MILLER: 


Q. Who do you mean by "us"? A. Elmer Kenrett. 


Q. Yourself? A. Yes, sir. 


Q. And you gave him a statement? A. Yes. And he asked me 


if I owned my own home and I told him I did, 80 acres of 


land. 


Q. Then did an investigator later come to your home? A. ‘Two 


of them came there with Ike Cotton. 
Q. When? A. Wanted me to sign. 
Q. A man bythe name of Isaac Cotton? A. Yes, 


sir. 


Q. When was it that they came a secondtime? A. I couldn't 


just tell the date. I don't remember. 


Q. Was it in'53? A. No, it was after that. It must have been 


about '54 or '55, as near as I know. 
Q. On their second visit to your home, did they s; 


ay anything to 


you about your work or your pension? A. They never was there but the 


two times and that was what I said. 

Q. The second time they came in '54 or ‘55, was 
with referenceto your pension or your work? A. One of 
there talked to my wife, but he never talked to me. 


anything said 


the men that was 


Q. Neither talked to you, is that right? A. Nothing more than 


about Cotton. 


Q. Did you hear him talk to your wife? Were you present ? 
A. Well, I couldn't say what they said. I know they oe about the 


pension, but I don't know what all was said. 


Q. After you had furnished, as you testified yesterday, 
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statement of people with whom you had worked at these other mines or 
these mines prior to 1931, was any other information requested of you 
72 by the Fund or anyone representing the Fund? A. No, sir. 

MR. MILLER: I believe that is all, your Honor. 

THE COURT: Any cross examination? 

MR. CAREY: Yes, your Honor. I will make it very brief. 

CROSS EXAMINATION 

BY MR. CAREY: 

Q. Mr. Kennett, you signed a statement for the investigators, 
did you not? A. Yes, sir. 

Q. In'that statement you said you worked for the Black Coal 
Company, did you not? A. Yes, sir. 

THE COURT: The statement speaks for itself. It is in the rec- 
ords, is it not? 

MR, CAREY: Yes, it is, your Honor. I just want to develop, he 
says he didn’t ask about his employment. The statement, of course--I 
don't want to labor the point, I think it is quite apparent they did ask 
him about his employment because the statement-- 

THE COURT: Just a moment. You are referring to the state- 
ment that is in the administrative file, are you not, the half page state- 
ment ? 

73 MR. CAREY: That is correct, your Honor. 

THE COURT: That statement is not dated--yes, I see, down in 
the corner. 

MR. CAREY: April 8, 1953. 

BY MR. CAREY: 

Q. In that statement you signed you told the investigators you 
didn’t know how much tonnage was produced by the Black Coal Company , 
didn't you? A. After that-- 

THE COURT: Just answer questions. 

Q. Did you tell the Fund investigators on April 8, 1953 that you 
didn't know how much tonnage was produced at the Black Coal Company 
when you allegedly worked there? A. If I did, I don't remember. 


74 
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Q. And did you say that Mr. Black forwarded money to the Wel- 
fare Fund because of royalty obligations in that statement? 

THE COURT: [If you are going to question the witness concern- 
ing a statement, you have to show him the statement. | 

MR. CAREY: May I have it, if your Honor please? 

THE COURT: The statement speaks for itself. | 

MR. CAREY: All right, I won't go into it. | 

THE COURT: This is an administrative review and not a trial 
de novo. | 

MR. CAREY: That is right, your Honor. 

BY MR. CAREY: 

Q. Mr. Black, you last worked in the mines in 1931 and then 
went back, you say, in September 1948, is that correct? A. My name 


is not Mr. Black. 
Q. I'm sorry. Mr. Kennett. I didn't mean to offend you. I'm 


sorry. 
Mr. Kennett, you were out of the mines from 180 to 1948, isn't 
that correct? A. That's correct. 
Q. How many acres do you have on that farm that you own in 
Indiana? A. I still have 80. 
Q. You owned 80 acres during the period petwecn 1931 and 1948, 
did you not? A. Yes, sir. | 
Q. You paid taxes as a farmer, did you not, during that particu- 
lar period? A. Well, my stock, I paid for the stock and the real estate, 
sure. I had to. | 
Q. Do you know when pensions first were paid by the United 
Mine Workers of America Welfare and Retirement Fund? A. No,I 
couldn't say for sure. 
Q. Do you know they started to pay pensions in gesteniber 1948 2 
A. Some of them. 
Q. It was shortly after that that you went back, allegedly, into 
the mines, isn't that correct? A. I didn't know that they paid pensions 
before I went there. | 
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Q. You didn't know that? A. No, sir, I didn't. 

Q. Is it not a fact that in this area where you lived during the 
war years 1942, 1943, 1944 and 1945, the coal mines were severely 
handicapped because of lack of men? A. Not that I knowed of. 

Q. And they were hiring men right and left during that particu- 
lar period, were they not, between 1941 and 1945? A. No, sir. 

Q. You don't know that? A. No, I don't know that. 

Q. How old were you when you went back'into the mines in 
1948? A. I was born in'81. 

Q. You were 67 years old, were you not ? 

MR. MILLER: We will admit he was 67 years old. 

THE COURT: This gentleman looks much younger than his 
years, 

MR. CAREY: That is correct, your Honor. 

BY MR. CAREY: 

Q. Mr. Kennett, do you have any records of the amount of ton- 
nage produced by the Black Coal Company between October and March 
1948 ? 

THE COURT: He already said he does not know. 

BY MR. CAREY: 

Q. What was the royalty-- 

THE COURT: The Court asked him yesterday, you remember, 
and he thought it ought to be computed on the basis of the $38 contribu- 
tion at the rate of twenty cents a ton. 

MR. CAREY: It would be 190 tons, mathematically. 

THE COURT: Yes. 

BY MR. CAREY: 

Q. How many men worked at this particular mine during the 
period when you were employed there? A. Three. 

Q. And you worked there a period of about seven months » did 
you not? A. I worked from September ‘till March, '48 to '49. 

Q. How many days did you work at this mine during that par- 
ticular period? A. Practically all of them through the week. 
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Q. You worked five days or six days a week? A. Six days. 

Q. And three men worked six days a weeks, is that correct? 

A. Black never worked all the time. 

Q. Who is that? A. Oscar Black. | 

Q. Black left there around November or December, did he not ? 

A. Yes, he only left because he was sick. 
Q. So during the period of seven months, three men produced 
approximately 190 tons, is that correct? A. No, I wouldn't say that. 

Q. Well, how much did you pay on? A. I did not 2 the paying, 

Black done the paying. 

Q. You were a partner, were you not? A. Sure. | 

Q. Weren't you aware of how much tonnage was produced dur- 


ing this particular period? A. I never kept count of it. 
Q. Who kept count of it? A. Black kept count of it. 
Q. Do you have any records of any kind which would establish 

the fact that you worked at the Black Coal Company during the period 

of September '48 through March 1949? A. I did have, but I haven't now. 


Q. Did you have any such records in 1953? A. Sure, he kept a 
| 


record of it. | 
Q. Iam asking did you. A. I wasn't the one that was supposed 


to keep a record of it. 
Q. Did you get any pay slips for the period that you worked for 
the Black Coal Company? A. We was paid every week. | 
Q. Did you get a pay slip from the owner of the Black Coal Com- 
pany or one of the owners? A. Well, they didn't exactly give you a pay 
Slip. He paid you. 
Q. In fact, there was no production at this mine = all during 
that period, isn't that correct? A. No, sir. 
Q. Isn't it a fact that you men went back and allegedly set up a 
coal mine for the purpose of securing a fraudulent pension from the 
Mine Workers Welfare Fund? A. No, sir. 
Q. During a period of seven months you paid $38 into the Mine 
Workers Welfare Fund, is that correct? A. That's what you Saye 
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Q. How much money did you get from the Mine Workers Wel- 

fare fund during the period of February 1st 1949 through May 1,1953? 
79 THE COURT: I do not think that makes any difference, Mr. 

Carey. 

MR. CAREY: I think it goes to the whole picture, your Honor. 

We are finished. 

REDIRECT EXAMINATION 

BY MR. MILLER: 

Q. Who made the payments of the royalty to the owner of the 
land on which the mine was located? A. Oscar Black. 

Q. And who made the payments of social security--I mean not 
social security but to the Miner's Fund? A. Oscar Black. 

Q. Any reports that were made out, who made them? A. He 
did. 


Q. Will you tell us just what you did in the business? 
THE COURT: I do not think that is proper redirect examination, 
is it? You are just reopening the whole examination. 


MR. MILLER: Very well, your Honor. 

THE COURT: You may step down. 

(Witness excused.) 

MR, MILLER: Mr. Barton. 

Thereupon, 

ELMER BARTON 
called on behalf of the plaintiff, and having been duly sworn, was exa- 
mined and testified as follows: 
DIRECT EXAMINATION 

BY MR. MILLER: 

Q. What is your name and address? A. Elmer Barton. 

Q. Mr. Barton, where do you live? A. Clay City. 

Q. Indiana? A. Indiana. 

Q. Did you work at the Black Coal Company while Mr. Kennett 
was working there? A. I did. 

Q. About when did you start to work there? A. I started the 
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1st of September, probably about the 14th. 
THE COURT: Of what year? 
THE WITNESS: Of '48. | 
BY MR, MILLER: | 
Q. Were you a member of the United Mine Workers of America? 
A. Iwas. | 
81 Q. And when you first went there, what did you do in the way of 
work? A. I went there, I did any and all work around the mine that was 
to be done. I done mining to start with. | 
Q. About how long was it after you went there before it was pos- 
sible to begin digging coal from the mine? A. Well, on|the conditions 
of the mine, I really don't know, but the first week that I was there all 
we got done, I think, was, in other words, get the water out and prepare 
to go ahead with the mine due to the rains. ! 
Q. And about how long did you workthere? A. I worked there 
til the following March, the last of March. | 
Q. 1949? A. That's '49. And we had--well, I call it a cave in, 
what I call it in the mine. That was what stopped the operation of the 
mine, and the heavy rains. 
Q. In other words, the dirt that was over the coal fell down and 
you couldn't get to the coal? A. It fell down and it made it impossible 
for us to go ahead at that time. | 
Q. What did Mr. Kennett do around the place? A. He done just 
the same as I did, any and all work that is to be done in'a mine. 
81 Q. Are you receiving a pension from the United Mine Workers? 
A. Iam not. | 
Q. How old are you? A. Iam 60 years old. 
Q. You are not even qualified yet by age, is that right? A. Ab- 
solutely not. 
Q. Who handled the finances, Mr. Barton? A. Oscar Black. 
It went by the Black Coal Company, but it was Oscar Black that handled 
| 


the financing. | 
Q. And what did he do with reference to the tonne? 
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A. Well, like I said, we three worked there and it was understood with 
me that we all worked together; more or less myself and Mr. Kennett, 
we were inside all the time, Black taking care of the finance, taking 
care of the expenses during that peri od of time. 

Q. Whose equipment was being used? A. The equipment at the 
time I went there was Black's. What we bought after that time, I 
helped pay for. In fact, we all paid for it. 

Q. Who made the remittances for the royalties to the owner of 
the land? A. Oscar Black. 

Q. And who made the remittances to the Fund for the pension? 

A. Oscar Black. 

Q. Did he talk these matters over with you. when remittances 
were made, or not? ; 

THE COURT: I do not see that that is a relevent question. 

BY MR. MILLER: 

Q. Were you in this same neighborhood where Mr. Kennett 
lived from 1931 until 1948? A. Well, I lived six miles from him. 

Q. What was the condition with respect to mines running dur- 
ing that period there? A. Well, the mines at one time, when I started 
in the mine where I now live--I still live in the same locality--I could 
hear 26 mines blowing in the morning. During that time they went down 
‘til they just faded away. In other words, they closed them down one at 
a time. 

Q. And from 1931 on to 1948 were many in operation in that 
neighborhood? A. Absolutely not. 

Q. Why, if you know? A. Well, like I said, some of them 


worked out, we'd say, and some of them discontinued on account of the 
expense, they said, and they just shut them down. : 
Q. In 1948, September '48 through March of '49, what was the 
8&4 economic situation in the neighborhood there where the Black 
mine was? A. You mean the situation? 
Q. Yes. A. In the community ? 
Q. Yes. A. It was rough. 


45 
Q. What do you mean by that? A. Well, there wasn't any work. 
Q. What did you receive or how were you paid, weekly, monthly, 
or how? A. I was paid every Saturday evening after the! expenses were 
taken out, like I said. What was left, we split three ways, Black got his 
third, Mr. Kennett got his third and I taken mine, regardless what it was. 
Q. About what tonnage was taken out, if you know, from the time 
you started until the time you quit working there at the Black Coal Com- 
pany? A. Well, now, he kept count of the tons of coal, was supposed to, 
and I would say 400--between 400 and 450 tons of coal during that time. 
Q. What was the coal sold for a ton? A. The coal was sold for 
$3.50 a ton at the mine. 
Q. And what expense was taken out? A. Well, he told me the 
royalty come first. | 
Q. How much was that a ton? A. The royalty was, he told me, 
twenty cents a ton. Then come the--well, at that time we didn't pay 
social security. We paid--I can't say rightly. | 


Q. Money into the Fund? A. We paid money into the Welfare 
Fund. That was it, the Welfare Fund. 
Q. That was the United Mine Workers Welfare Fund? A. That's 


right. 
Q. How much a ton was paid on that? I mean, for every ten you 
dug, how much was supposed to be paid? A. I believe he told me 


twenty-five cents. 


Q. Are you sure of those amounts or not, the twenty-five cents 
to the Miner's Fund and twenty cents to the owner of the land? A. No, 
Iam not sure, for I didn't have anything to do with the money, only what 
I was to take home, what he give me. | 

Q. It could have been the reverse, twenty-five cents to the 
owner of the land and twenty cents to the Welfare Fund? ‘A. It could 
have been. I don't know. 

Q. How much would you take home over the weeks, Saturday 
nights? A. Well, it varied. The most I do recollect this, the most I 

86 taken home after expenses was paid one week was $33. And it 
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was lower than that, but that was the high. It was lower than that most 


of the time, in the twenties. 
Q. It was in the twenty dollars? A. In the twenty dollar brac- 


ket. 

Q. Most of the time?.A. Most of the time. 

Q. And how many days did--did you work every day or did the 
weather have anything to do with it? A. I worked every day and some 
nights pumping the water. Like I said, I'd go back after I worked all 
day and tried to get the water out to work the next day. 

Q. And during that period did the weather have anything to do 
with your working? A. It had a lot to do with the mine. 

Q. Was there some days you couldn't work because of the 
weather? A. That's right. If it rained-- 

THE COURT: I think you have answered the question. 

BY MR. MILLER: 

Q. On whose ground was this mine? A. This mine was on H. 
Seedman, Harry Seedman. 

Q. His property? A. Yes, sir. 

87 Q. Did you pay your union dues while you were working there? 
A. I did. 
MR. MILLER: I believe that is all. 
THE COURT: Any cross examination? 
CROSS EXAMINATION 

BY MR. CAREY: 

Q. Mr. Barton, this was a partnership, was it not? 

THE COURT: That is a legal conclusion. The Court will draw 
that conclusion. 

Q. Where were you in April 1953? A. Well, I wasn't working 
in the mine. 

Q. Were you in California during April 1953? A. Absolutely 
not. 

Q. Were you out of that area during April 1953? A. No. 

Q. Were you visiting somebody during that particular period, 
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April 1953? A. You mean outside of my community ? 
Q. Yes, sir. A. No, sir. 
Q. How many days did you men work at this mine during the 
period September '48 through March 1949? A. We was there con- 
tinually. | 
88 Q. About how many days, can you estimate it? A. Well, it 
would be five months. 
Q. That is seven months, is it not, September through March? 
A. Well, I started about the 14th of September and I worked until the 
last of March. 
Q. How many tons a day did you average in production at this 
particular mine? A. Well, I don't know. I didn't keep no track of the 
tonnage, like I said. | 
Q. Can you estimate the amount of daily production at this 
mine? A. No, not under the conditions. | 
THE COURT: Mr. Carey, not being too familiar with the opera- 
tions of coal mines, might I inquire what is the average tonnage pro- 
duced a day in the average mine? | 
MR. CAREY: Today? 
THE COURT: Well, no, during that period. 
MR.CAREY: Fifteen tons per day today, and in that area it was 
around ten tons per man. | 


THE COURT: Ten tons per day per man? One man can pro- 
duce ten tons? 

MR. CAREY: Absolutely. What they do, your Honor, what a 
coal miner does, he uses dynamite. He takes a drill and drills a hole 

89 some distance into the vein. Then he pushes dynamite into 

there and with one shot he can unloose many tons from the vein. 

THE COURT: They do not use the pickaxe and the crowbar ? 

MR. CAREY: No, sir. Those are back in the Victorian era. 

MR. MILLER: Your Honor, may I interject? It was what they 
call a one-horse mine, where just two or three men dig under the hill, 

| 

as he did. They don't produce the tonnage that he says that the average 
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miner does in a big mine. They just can't do it. 

MR, CAREY: Obviously, I can't pinpoint the specific; I gave you 
the average, your Honor. 

THE COURT: According to Mr. Miller, this is not the type of 
mine where dynamite is used, but they dig underground. 

MR.CAREY: I could never more thoroughly disagree, your 
Honor. I speak with some personal history. My father was a coal 
miner, died from Silicosis. I worked in the mines and I have some 


familiarity with the mines and I have never been in any mines where 


dynamite was not used. It would be a new experience for me to so find. 

MR. MILLER: We don't contend that dynamite was not used 

here. As a matter of fact, I grew up within about thirty miles of where 
90 he is talking about, and in the summertime we had these slope 
mines out there. 

THE COURT: You have satisfied my curiosity. 

BY MR. CAREY: 

Q. Mr. Kennett, how long was this mine shut down before you 
and Oscar Black went back in and allegedly worked in this mine? 

A. Well, I don't know. I just went there and went to work, like Ihave 
in many mines. I don't know it was shut down. 

Q. Have you lived in this area all your life? A. Absolutely. 

Q. So you have some familiarity with the coal mining industry 
in that particular area, do you not? A. I have. 

Q. And is it not a fact that this mine had been abandoned years 
prior to you and your two partners going back into that mine? A. Not 
as--this mine where I worked was never abandoned until I quit. When I 
quit--they was working it when I went there. 

Q. I thought you testified under direct examination that 26 mines 
in this area had closed down during this long period of time. A. That 
was big mines where as many as 500 men and I worked there. 

91 Q. Your testimony is the big mines-couldn't compete but the’ 
little mines could? A. No, but-- 

Q. Why did the little mines-- 
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THE COURT: Let him finish his answer. 

MR. CAREY: I'm sorry. 

A. I don't know. Like I said, I worked at big mines and little 
mines, but the big mines went down. 

Q. I think you further testified that there was no demand for 
coal for a long period of time in this area, is that correct? A. Idon't 
know about the demand. There wasn't any work. 

Q. Well, if there was no demand for coal, what persuaded you 
men to open up 2 new mine? A. I didn't open the mine =. 

Q. Do you know what caused the other men to open this mine up 
when there was no demand for coal? A. I do not. 

Q. Is it not a fact, Mr. Barton, that this employment was set up 
fraudulently, deceitfully , in order to secure pensions for men who were 
out of the mines for some period of time? | 


THE COURT: Of course, if you use opprobious acisctives or ad- 
verbs, I do not think you can get a satisfactory answer from the witness. 


92 Why don't you set forth the facts without characterizing them. 
The question is admissible, but I do not see how you can expect 
to get other than a negative answer. | 
MR,CAREY: Well, I anticipated the answer but I know the Court 
will discern the true answer. | 
BY MR. CAREY: 
Q. Can you estimate the amount of tonnage produced at this 
mine during the period when you worked there until the mine was aban- 
doned in March 1949? A. Well, the only way--like I said, I have no 
figures. The only way is by what money I drew, and that's the only way. 
Q. All right. You testified, as I recall, $33 per week, is that 
correct? A. That was-- | 
THE COURT: No, he did not say that. The highest was $33 but 
ordinarily it was in the twenties. 
BY MR. CAREY: 
Q. How were you paid? A. Paid by cash. | 


Q. Were you paid on a tonnage basis or on a day basis? 
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A. Well, it would be figured a day rate for we split our profits . 
THE COURT: He testified on direct examination that every 
93 Saturday after deducting the expenses they divided the balance 
of the cash between them. 

MR. CAREY: I might say that coal miners are paid on a tonnage 
basis. 

THE COURT: I understand all that, but these people were not 
on a2 payroll, they were not employees, they were self-employers. 
They were entrepreneurs who worked in their own enterprise, accord- 
ing to the testimony, and I presume that is the defendant's contention 
also because) the administrative file so indicates. 

MR, CAREY: That is correct. 

BY MR. CAREY: 

Q. Would it be fair to suggest that this mine worked 175 days 
during this six or seven month's period? A. Well, like I said, I 
worked six days a week and part time seven. 

THE COURT: He has answered that. 

MR.CAREY: That is all, your Honor. 

MR. MILLER: No further questions. 

THE COURT: You may step down. 

(Witness excused.) 

MR. MILLER: I would like to offer for identification as Plain- 
tiff's next exhibit and then offer it in evidence, a letter of March 19, 
1957 which was marked at pretrial as Pretrial Exhibit No. 4 

94 THE COURT: Are you offering it in evidence? 

MR. MILLER: Yes. 

MR.CAREY: No objection, your Honor. 

THE COURT: Let it be admitted. 


(Letter dated March 19, 1957 
marked Plaintiff's Exhibit No. 5 
and received in evidence.) 


MR. MILLER: I would like to have marked as the next exhibit 
and in evidence instructions to local unions in regard to pensions, a 
photostat copy obtained some time previously from the defendant. 
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MR. CAREY: No objection, your Honor. 
THE COURT: It may be admitted. | 


| 
(Instructions to local unions re 
pensions marked Plaintiff's Exhi- 
bit No. 6 and received in evidence.) 
| 


* * 
if 


(The wage-agreement was marked 
Plaintiff's Exhibit No. 7 and re- 
ceived in evidence.) | 


THE COURT: This is a very long document. Where in the docu- 
ment are the provisions creating the trust? | 
MR. CAREY: Your Honor, on page 3 it starts. 
MR. MILLER: I would like to offer at this time in evidence a 
letter dated February 26, 1957 to me from Mr. Mitch, counsel of the 
trustees. | 
MR. CAREY: No objection, your Honor. | 
THE COURT: Let it be admitted. : 


(Letter dated February 26, 1957 
to Mr. Miller from Mr. Mitch was 
marked Plaintiff's Exhibit No. 8 
and received in evidence.) 


MR. MILLER: That is all, your Honor. Plaintiff rests. 
THE COURT: Very well. | 
MR. CAREY: I make a motion of judgment for the! defendant, 
your Honor. 
THE COURT: Very well, I will hear you. 
MR. CAREY: We primarily contend that this is not genuine em- 

ployment. We predicate it on this proposition: When the trustees in- 
vestigated this pension to the plaintiff they found-- 
97 THE COURT: Iam going to interrupt you, Mr Carey. Is it your 
intention to offer evidence or to rest? 


MR. CAREY: We are going to rest, your Honor, and just offer 
the entire file. We have no oral testimony. 

THE COURT: Of course, a motion at the end of the plaintiff's 
case in a non-jury case is not very important. You are making the 
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motion to protect the record, and the motion is denied. I want to de- 


cide the matter on the merits. 

MR. CAREY: Your Honor, at this time we would like to offer 
in evidence a series of communications between the general counsel of 
the Mine Workers Welfare Fund addressed to Mr. Miller and, con- 
versely, letters from Mr. Miller to the Fund, which would indicate 
there were several conferences in connection with this claim, and I 
would like to offer this in evidence at this time. 

MR. MILLER: I have no objection to anything except this page 
marked 25 (L), a newspaper. 

THE COURT: May I see the Exhibit ? 

(The Exhibit was handed to the Court.) 

THE COURT: Of course, the Court is not going to consider a 
newspaper article. I will exclude that and admit the balance of the file. 
Do you wish to detach that ? 

MR. CAREY: Yes. 


(The file was marked Defendant's 
Exhibit No. 1 and received in evi- 
dence.) 


THE COURT: Do both sides rest ? 

MR. CAREY: Yes, your Honor. 

* * * 

116 OPINION OF THE COURT 

THE COURT: This action involves the rights of beneficiaries 
of a welfare and retirement fund established under the auspices of the 
United Mineworkers of America and, more specifically , the extent and 
scope of judicial review of actions of trustees of the fund in passing 
upon applications for benefits under the fund. 

This is the trial of an action brought by a former coal miner to 
establish his right to an old-age pension under the welfare and retire- 
ment fund created by the United Mineworkers of America. 

The case has been tried without a jury. 

The plaintiff had applied for a pension and his pension had been 
granted and he received some payments for a comparatively short 
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period of time. Subsequently, on further investigation, his pension was 
terminated. This action was brought, in effect, to set aside the deci- 
sion of the trustees terminating the plaintiff's pension and seeking 
judgment establishing his right to a pension and ae past 
installments claimed to be due. 

One of the outstanding social problems that has bothered man- 
kind for centuries has been the plight of elderly people when they 
reached an age when they were no longer able to earn a livelihood. 

The average person, as he approached that age, looked with dread upon 
117 what the future held in store for him. It was only in our times 
that a successful attempt was made to solve this problem on a large 
scale. This far-reaching step has been one of the great advances in 
our social life. Financial security in old age is something that man- 
kind has sought but never achieved until recent years. This has been 
accomplished in part by the Social Security Act and in part by the 
establishment of individual welfare and pension funds. 

Insofar as the ranks of labor are concerned, the Labor- 
Management Relations Act of 1947, Act of June 23, 1947, 61 Stat. 157, 
29 United States Code 186, authorized the establishment of welfare 
funds by employers for the sole and exclusive benefit of the employees 
of the employer and their families and dependents, either separately 
or jointly with the employees of other employers making similar pay- 
ments. The Act provided that such payments might be made by the em- 
ployer to a representative of the employees and were to be held in 
trust for medical or hospital care, pensions on retirement or death, 
compensation for injuries or illness, unemployment benefits, and 
similar purposes. The Statute further provided that the detailed basis 
on which such payments were to be made was to be specified in a writ- 
ten agreement with the employer and, further, that the eniployees and 
employers were to be equally represented in the administration of that 

118 fund, together with such neutral persons as the two groups 
might agree upon. | 

Pursuant to this statutory authority, the operators of coal mines 
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entered into an agreement with the labor union representing coal 
miners, known as the United Mineworkers of America, on March 5, 
1950. This agreement is known as the National Bituminous Coal Wage 
Agreement of 1950. In general, it prescribed, with a considerable 
degree of particularity, the terms of employment that were to govern 
the employees of coal mines whose owners were parties to the agree- 
ment. Among other things it regulated the number of hours constituting 
a work day, the rate of wages to be paid to employees, and various 
other matters’ relating to conditions of employment. In addition, this 
agreement created a fund, known as the United Mineworkers of America 
Welfare and Retirement Fund of 1950. It provided that each operator 
was to pay into the fund a certain specified amount per ton of coal 
produced by him. The fund was to be operated by a board of trustees 
named in the agreement. It was further provided that certain payments 


were to be made for purposes enumerated in the instrument. Among 


such purposes were benefits on account of retirement. The trustees 
were given authority with respect to questions of coverage and of eligi- 

119 bility, amounts of benefits, and the like, subject to the stated 
purposes of the fund and within the terms and provisions of the Labor- 
Management Relations Act. 

Acting pursuant to this agreement, the trustees of the fund 
promulgated a set of regulations entitled Resolution 20, governing the 
payment of pensions to members of the United Mineworkers of America. 
The pertinent provisions of these regulations relate to eligibility to a 
pension. Three requirements are contained in the regulations governing 
eligibility: First, the applicant for a pension must have been a member 
of the United Mineworkers of America who had completed twenty years 
of service in the coal industry on or after May 29, 1946. Second, he 
must have attained the age of sixty-two on May 29, 1946 or earlier. 
Third, he must have retired from the bituminous coal industry on or 
after May 29, 1946. 

On May 2nd, 1949, the plaintiff, James E. Kennett, filed an appli- 
cation for 2 pension with the trustees of the fund. This application 
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showed that the plaintiff had been employed in the coal industry from 
April 1901 until June 1931 and again from September 1948 to March 
1949. On the face of the application the plaintiff came within the terms 

120 of eligibility and a pension was granted to him. Subsequently, 


an investigation was made by the trustees, who reached the conclusion 
that the last employment of the plaintiff in the coal industry claimed to 
have been between September 1948 and March 1949 was colorable and 
not bona fide and that, therefore, the plaintiff was not entitled to a pen- 
sion. Accordingly, the pension was terminated and this suit was 
brought. 
The first question to be determined is the nature of the rights 
of employees for whose benefit the fund was established and the scope 


of judicial review of decisions of the trustees of the fund.’ 


It seems to be urged, in effect, that employees for whose bene- 
fit the fund was established have no vested rights in the fund and that 
the action of the trustees in granting or denying applications is final 
and is not subject to judicial review except for fraud or on the ground 
that their action is arbitrary and capricious. The Court pe not agree 
with this contention and overrules it. 

While the factual situation presented here may be regarded as 
somewhat novel because welfare funds established by labor unions are 
of recent origin, nevertheless the law is sufficiently flexible and potent 
to be adjusted to new problems. We must look to the JEL SEG 
principles of law in order to determine these questions. In effect, we 

121 are confronted with a trust fund governed by three trustees 
and a large group of beneficiaries of the trust fund. One of the princi- 
pal branches of equity jurisprudence has traditionally been the protec- 
tion of the rights of beneficiaries of trust funds. A beneficiary ofa 
trust fund is entitled and has always been entitled to have recourse to 
a court of equity to secure the proper performance of the duties of the 
trustees and his rights in the fund. Consequently, on this ground alone 
the court would have the power to determine the plaintiff's legal rights 
in the fund and the correctness of the action of the trustees in denying 
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him a pension. 

There is another approach to this problem. Contrary to the 
argument of defendant's counsel, the payments made from the fund are 
not gifts or gratuities. The employer, in making payments into the 
fund, is not making a gift. This fund was established pursuant to a 
contract between the union and the employers governing the terms of 
employment. Payments into the fund are part of the compensation re- 
ceived by the employee over and above his weekly wages. The services 
rendered by him are the consideration for both his wages and his pen- 
sion. Whether the rights of the employees be deemed to be vested or 
inchoate is immaterial. They are legal rights. The employee who 
meets the test of eligibility has earned his pension as part of the com- 
pensation for his work over the required period and is not receiving a 
donation at the whim or choice of the trustees. The employee may be 

122 regarded as a third party beneficiary to a contract. The rights 
of third party beneficiaries to recover on a contract made for their 
benefit has been recognized in the District of Columbia. Marranzano 
vs. Riggs National Bank of Washington, 87 Appeals D.C. 195, 197. 

The Court concludes, therefore, that recourse to judicial action 
may be had to enforce rights under this fund and in such an action the 
Court will review the legal rights of the plaintiff and determines wheth- 
er any erroneous decision has been reached by the trustees on questions 
of law. It will also review, to a limited extent, decisions of the trustees 
on questions of fact; certainly whether there is any substantial evidence 
sustaining the decision on questions of fact. The Court would not go as 
far as to review the question whether their decision is contrary to the 
weight of evidence, but it will determine whether there is substantial 
evidence in the record as a whole sustaining their finding. Finally, 
and it is not denied that this may be done, the Court will review the 
question whether the action of the trustees is in any way arbitrary or 
capricious. 


The views here expressed are supported by a very able opinion 
of Judge Pine in Hobbs vs. Lewis, 159 F. Supp. 282, 286. Counsel for 
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the defendant relies on a somewhat narrower expression found in an 
opinion of Judge Youngdahl in Ruth vs. Lewis, 166 F. Supp. 346, 349. 

123 With due deference to the learned Judge who wrote the opinion 
in Ruth vs. Lewis, the Court is unable to accept the narrow view of 
scope of judicial review but, as indicated, takes a broader view, as 
does also Judge Pine. | 

The trustees, as has been stated previously , some time after 
granting a pension, instituted an investigation to determine whether 
any error had been made by them. They reached the conclusion, as 
has been stated, that the alleged employment of the plaintiff from 
September 1948 to March 1949 was colorable and not bona fide. If that 
alleged employment is taken out of consideration, the plaintiff is not 
eligible to a pension since he then would not be a person who retired 


from the bituminous coal industry on or after May 29, 1946.) 
The facts are not in dispute. They were obtained as b result 
of the investigation and are not questioned at this time. 

In 1931, during the period of the depression, plaintiff found 
himself unable to continue in the coal industry and purchased a farm 
from which he made his living until 1948. In 1948 he, together with 
two other persons, acquired a small coal mine, which they operated 
for seven months, until March 1949, on a cooperative basis.; There 
were no other employees but the three entrepreneurs. They worked 
their own coal mine and produced such coal as three persons might be 

124 able to do. They were paid no wages but at the end of each 
week, after paying expenses, they divided the balance of cash among the 
three of them. According to the testimony the weekly payment to each 
of the three amounted to between twenty and thirty dollars. : 

The Court is of the opinion that the finding of the trustees that 
this did not constitute bona fide employment within the terms of the 
trust agreement is supported by substantial evidence. It is not for the 
Court to determine the matter de novo, but even if the Court had the 
duty of deciding the matter de novo it would hardly be inclined to reach 
a decision different from that at which the trustees arrived. | 
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The final question to be determined is whether the action of the 
trustees was arbitrary or capricious. One of the points that perturbs the 
Court in this matter is the fact that before the pension was terminated, 
upon the basis of the investigation, no opportunity was given to the plain- 
tiff to answer the charges or to submit evidence, either orally or in 
writing. To be sure, the formality of a court trial is not required. A 
formal hearing is not requisite. Naturally, it need hardly be said that 
constitutional provisions governing due process of law have no applica- 
tion to a private trust, but it is one of the basic rudiments of Anglo- 
American jurisprudence that a person should receive notice and an op- 

portunity to be heard or submit evidence when his rights are at 
stake. The Court would reach the conclusion that the procedure here 
followed was arbitrary and it does feel that in future cases it should be 
modified as suggested. In this instance, however, this very vital defect 
has been cured because the evidence conclusively shows that subsequently 
to the action taken by the trustees, on application of the plaintiff, the 
latter was given an opportunity to submit evidence. This evidence was 
submitted by him, the trustees reviewed and considered it, and after 
such consideration determined to adhere to their original decision. Con- 
sequently, it cannot be said that the plaintiff was prejudiced by the faulty 
procedure here followed. 

There is one question that has also perturbed the Court in respect 
to judicial review and that is whether a case such as this must be deter- 
mined on the administrative file of the trustees or whether evidence de- 
hors the record is admissible. This question need not be decided, how- 
ever, Since both sides offered evidence, without objection, and since the 
Court would have reached the same conclusion whether it were limited to 
the administrative record or extended to a consideration of the additional 
evidence. 

Accordingly, the Court will render judgment dismissing the com- 
plaint on the merits. 


A transcript of the Court's oral decision will constitute the findings 
of fact and conclusions of law. 
Counsel may submit a proposed judgment. 
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[ Filed July 20, 1960] PLAINTIFF'S EX. 1 


APPLICATION FOR PENSION 3 (Do not write in this space) 
District No._11 Local Union No. 8195 ° = File No.__022908 
United Mine Workers of America ; | 
Welfare and Retirement Fund 
907 Fifteenth Street, N.W. z 
Washington 5, D. C. 2 


EEE Ee 
1. Date May 2, 1949 2. Social Security Account No. 314-24-9467 


(State All Account Numbers) 


Surname KENNETT 
Reeser mania 


X Reference 


Name of Applicant (Print) James Elmer Kennett | 
(First Name) (Middle) (Last) | 


Post Office Address _R. R. 2 Jasonville, Clay, Indiana 


(Street) (Town or city) | (State) 


Date of Birth July 12, 1881 Age 67 
(Month) (Day) (Year) 


Place of Birth Sullivan County, Indiana U.S.A. 


(Town or City) (State) | (Country) 
If Now Married, Name of Applicant's Wife Nellie Olive Kennett 


ame it e, 
Age 65 
I have been a member of the United Mine Workers of America 
(length of time) 31 1/2 years | 
Have you ever filed application for a pension with this Fund 
before? __ Yes _xX No When? 
. Have you ever filed application for other benefits with this Fund 
before? _ Yes X_No. When? : 
. If "yes," state benefits applied for 


. Was your application approved? _ Yes No If "yes", state 


claim or file No. 


. If approved, state amounts of benefits you are receiving $ 


. Name of Company where last employed Black Coal Co. 


Address: Coalmont, Ind. 
. Mine Number Local Union Number 195 


. Date you began work for this Company capes | 1948 
(Month) ear) 


. Date you last worked for this Company March | 1949 
“(Monthy —“‘(i|””SC(Year»y”~O!OO” 


18. If you quit work before filing this application, state below why you 
quit: | Worked the mine out 
WHEN FILLED OUT PLEASE SEND YELLOW AND WHITE COPIES TO U.M.W.A. DISTRICT OFFICE 
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19. PREVIOUS EMPLOYMENT RECORD 


(Start with your first employment in the Coal Industry and list all employers up to and including the last.) 


NAME OF COAL COMPANY Mine Local Falck i ott Employ ed 
Union Town State 
ae No. Month Yr. Month Yr. 


Type 
Work 


New Pittsburg 
Jackson Hill ___»__2_ 
Big Vein___ 
South Side 
.___ Dec. 1920 Mar. 1923 " 
_—_186_Jasonville_Ind.___Mar. 1923 _June_ 1931 Day Work 
____8195 Coalmont Ind. __ _Sept 1948 Mar. 1949 Loading 


Please Fill in the Above Completely. If More Space Is 
Needed Use Separate Sheet. 


Names and addresses of two or more persons--preferably members 


of the United Mine Workers of America--who had personal knowl- 
edge of your service in the Coal Industry at each location where you 


worked before becoming a member of the United Mine Workers of 
America. 


(Town or City) 


(First) 
Address 


(Town or City) (State) 


If More Space Is Needed, Use Separate Sheet 
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Do you claim service in the Land or Naval Forces of the United 
States during a period of War or National Emergency which was 
preceded by service in the Coal Industry No. | 


(Do not fill in schedule below if you have served twenty (20) 
years in active mining work) 


Branch of Service, Army, 
Navy, Air Force, Marine Serial No, 
Corps or Coast Guard 


Date and Place | Date and Place 
of Entry | of Discharge 


—_————————__  —_— me 


If more space is needed use Separate sheet. 
| 
| 
CERTIFICATION BY APPLICANT | 


I certify that the statements made by me in this SUES ESEES are 
true to the best of my knowledge and belief. 


Signature of Applicant 


/s/ James Elmer Kennett 
(Sign in ink - DO NOT print or stamp) 


23. : CERTIFICATE OF LOCAL UNION | 
This is to certify that the facts stated herein are true and correct 

to the best of our knowledge and belief, and the above applicant was a 

member of Local Union No. 8195 located at Coalmont, Ind. » as of 


(latest date) May 7, 1949, has been a member of this Local Union 
since 9 4 1948, and that to our knowledge he worked regularly 


Tent) (Day), (Year ~ 
in the Coal Industry since 1901. 


/s/ Roy C. Brown 


President, L. U. No. 
/s/ James R. Black 
Vice-President 


/s/ Ray Bernis 


Financial Secretary 


Coalmont, Ind. 


Secretary's Address 
24. CERTIFICATE OF DISTRICT NO. 11 _ | 


This is to certify that applicant is a member in good standing of the 
United Mine Workers of America, and that the facts stated herein are 
true to the best of our knowledge and belief, and that proof as to service 
of applicant has been obtained and is attached hereto. | 


/s/ Ralph Day 


IMPORTANT: Applicant must fill out and sign both copies of the forms on the following sheet 
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25. AUTHORIZATION TO SECURE SOCIAL SECURITY 
ADMINISTRATION RECORDS 


Your Social Security Account Number 314-24-9467 


Print Your Name James Elmer Kennett 
(First) (Middle) (Last) 


State Date of Your Birth July 12, 1881 


(Month) @ay) (Year) 
I hereby authorize the Social Security Administration to make 
available to the United Mine Workers of America Welfare and Retire- 
ment Fund any information contained in my Social Security Account File. 


eecene Sign Here /s/ James Elmer Kennett 
(Sign your name in ink - DO NOT PRINT OR STAMP) 


(DO NOT WRITE IN THIS SPACE) 


Social Security Administration: 
Please furnish a copy of the wage record and the month and 
year of birth of the above named individual. 


ee 
United Mine Workers of America Welfare and Retirement Fund 


United Mine Workers of America Welfare and 
Retirement Fund 


907 Fifteenth Street, N. W., Washington 5, D. C. 


Age for the above stated in accordance with 
Social Security Records 


onth) 


A copy of the wage record is attached. 


(Social Security Administration) 


63 PLAINTIFF'S EX, 2 
[ Filed July 20, 1960] | 


UNITED MINE WORKERS OF AMERICA | 
WELFARE AND RETIREMENT FUND | 


RESOLUTION 20 


| 
| 
WHEREAS: The Trustees of the United Mine Workers of America 
Welfare and Retirement Fund of 1947 on April 12, 1948, adopted Resolu- 
tion No. 8, said resolution providing for the payment of pensions to 


members of the United Mine Workers of America, and 


WHEREAS: The aforesaid resolution provided for the formulation of 
detailed rules and regulations to be approved by the Trustees in order to 
effectuate the payment of pensions in accordance with the terms and con- 
ditions of the aforesaid resolution, 


NOW THEREFORE BE IT RESOLVED the following regula- 
tions shall govern the payment of pensions to members of the United 


Mine Workers of America, and shall be subject to amendment, revoca- 
tion and revision at the discretion of the Trustees. 


I. ELIGIBILITY | 
A. Any member of the United Mine Workers of America, who 
is otherwise qualified, and who retires from the 
Bituminous Coal Industry on or after May 29, 1946, shall 
be eligible for a pension. 
B. Proof of Membership. | 
1. The Local Union where applicant is last a member 
shall certify as to membership of applicant. 
Districts of the United Mine Workers of America 
shall also certify as to membership of an applicant. 
The International Office of the United Mine Workers 
of America shall have final authority to bam’ as to 
membership of applicant. 
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Any member of the United Mine Workers of America who on 

May 29, 1946, was 62 years of age or over, or who there- 

after attained or attains the age of 62 years, and is otherwise 

qualified, shall be eligible for a pension. 

Proof of Age 

1. Information shall be obtained from the Social Security 
\Administration records as to the age of applicant. 
‘Applicant shall be required to submit documentary 
evidence of probative value to establish his age in cases 
‘where the Social Security Administration records are 
incomplete or are contrary to the age stated by applicant 
on the application for a pension. 


IM. SERVICE 

Any member of the United Mine Worker of America who on or 
after May 29, 1946, has completed 20 years' service in the 
Coal Industry, and is otherwise qualified, shall be eligible 


A. 


for a pension. 
Proof of Service 
1. Definitions 

a. A year is twelve (12) calendar months. 

b. A quarter shall be a period of three calendar months 
ending on March 31, June 30, September 30, or 
December 31. 

A year of service is one in which applicant: 

(1) Worked in a job classified in any National Coal 
Wage Agreement for two (2) quarters for an 
employer in the Coal Industry and earned a 
minimum of fifty ($50) dollars in wages in each 
quarter. 

Rendered service for two (2) quarters as an 
employee of the United Mine Workers of America 
and is not eligible for a pension under the United 
Mine Workers of America pension plan. 


2. 


Evidence | 


a. 
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(3) Is credited with two (2) quarters military 


service. 


(4) Was in an employment relation with an 
employer in the Coal Industry but did not per- 
form active service for two (2) quarters due to 
personal accident, illness, furlough or leave of 
absence. | 


The two quarters mentioned in paragraph c above 
may be considered a year of service whether or not 
they are in the same calendar year, but, in no case 
shall a quarter be considered toward a year of serv- 
ice if it is in any calendar year in which a year of 


service has been counted. 
| 


Proof of service may be accomplished in any of the 

following ways: | 

(1) Certifications by a Local Union, or by Local 
Unions, or by Districts of the United Mine Workers 
of America that an applicant served in the Coal 
Industry shall be deemed to be satisfactory proof 
of service for the period or periods covered by 
such certifications. | 


Statements by persons who have personal knowl- 
edge of applicant's service in the Coal Industry 
shall be deemed to be satisfactory proof of serv- 
ice for the period or periods covered in such 


statements. 
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(3) Certified copy or photostatic copy of discharge 
from a branch of the Defense Department of the 
United States or statement from the appropriate 
branch of the Defense Department shall be 
deemed to be satisfactory proof of service for 
the period or periods covered in such discharge 
or statement during which the United States was 
engaged in National Emergency or War. 
The Director of the United Mine Workers of 
America Welfare and Retirement Fund shall 
obtain or cause to be obtained evidence from 
Social Security Administration records as to 
service of applicant in the Coal Industry, 
wherever such evidence may be necessary. 


RETIREMENT 


A. 


Retirement from service shall be when the member of the 
United Mine Workers of America permanently ceases work 
in the Bituminous Coal Industry. 


PAYMENTS 


A. 


The first payment of a pension to a retired member of the 
United Mine Workers of America shall be made the first 
month after the retirement of pensioner. Upon approval of 
a pension, payment shall be made retroactively to the date 
of retirement, provided that no payments are to be made un- 
less retirement was subsequent to May 28, 1946. 


Commencing with the first payment, the pension shall be 


payable on the first day of each month to pensioner at his 
last address of record, and shall be payable during the life- 
time of pensioner; provided, however, such payments shall 
be suspended for any month that pensioner performs com- 
pensable services for an employer in the Coal Industry, or 
ceases to be a member of the United Mine Workers of 
America in good standing, or is mentally incompetent or 
otherwise incapable of conducting his affairs. 


VI. TERMINATION OF PENSION | 


A. 


VI. FALSE STATEMENTS 


A. 
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A pension shall terminate upon the death of the pensioner, 
the last payment being made for the month in which death 
occurred. 


Any applicant for a pension who knowingly and willfully 


falsifies any records or makes any false misrepresentations 
or statements in order to secure a pension from the United 
Mine Workers of America Welfare and Retirement Fund shall 
be barred from receiving any benefits from the Welfare Fund. 


BE IT FURTHER RESOLVED: That the Director of the United Mine 
| 
Workers of America Welfare and Retirement Fund is hereby authorized 


and directed to activate this resolution in accordance with its terms and 


conditions and in accordance with the terms and conditions contained in 


Resolution No. 8. 


PLAINTIFF'S EX. 3(1) 


[ Filed July 20, 1960] 


December 10, 1956 
MEMORANDUM FOR THE FILE 


Re: Elzieu Hudson Pension File 19090 

Joe Marshall Pension File 9485 

James Elmer Kennett Pension File 22908 

Ross Lamon Tennis Pension File 23373 

Joseph Stewart Wheat Pension File 23374 

Brigham Westhead Pension File 26134 

Pearl Criss Pension File 9487 

Thomas A. McKee Pension File 19087 

Charles Richard Marlowe Pension File 17502 

William Harvey Shaffer Pension File 71777 

Isaac N. Stephens Pension File 29549 

Ray Bemis Pension File 5906 

Harvey A. Asbury Pension File 17034 

Charles Davis Pension File 12165 

On Monday morning at 10:00 a.m. Attorney Leonard P. Kincade 
and Attorney Warren E. Miller of this city, both of whom have been 
retained by the above-pensioned applicants, frequented the office of Mr. 
Mitch for the purpose of discussing these pension cases with the end in 
mind, of course, of obtaining reinstatement of pensions for each and 
every one of these applicants. After a lengthy discussion the attorneys 
were satisfied that all but Harvey A. Asbury, William H. Shaffer, 
Charles R. Marlowe,Pearl Criss and James Elmer Kennett were not 
eligible for pensions. This conclusion, of course, does not necessarily 
mean further word will not be heard from the attorneys on these cases. 
With respect to those cited the attorneys feel that consideration should 
be given them by the Fund and they are attempting to compile evidence 
that will enable the Fund to approve the pensions. They were informed 
that the cases have been thoroughly reviewed and that there appears little 
likelihood that the individuals involved can meet the requirements of 


eligibility for pension on the basis of their personal work records. 


Charles L. Widman 
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[Indianapolis Star - Dec. 20, 1956] 


HEAR 14 MINERS' BENEFITS CLAIMS 
Claims of 14 Wabash Valley miners for more than $100, 000 ben- 
efits allegedly due them are being reviewed this week by officials of the 
Miners Welfare Fund in a special hearing in Washington,,D. C. The 
14 are represented by Leonard P. Kincade of the firm of Bauer, Kincade 
and Berry, who flew East Sunday to represent them in the hearings. He 
is expected to be in Washington the remainder of the week. 
The briefs filed with the Welfare Fund claim that each of the 
miners made application for the $100 per month pension in 1948, that 
the pensions were granted and paid until 1953, when they were discon- 
tinued. The miners are asking for the pension for the past three years 
and for it to be continued throughout life. | 
Retired miners represented in the hearings by Kincade are: 
William Harvey Shafer of R. R. 6, Terre Haute; Charles Davis of R.R. 
1, Pimento; Thomas Allen McKee of R. R. 2, Clay City; Joe Marshall 
of R. R. 2, Coal City; Ray Bemis of Coalmont; Ross Lamon Tennis of 
623 East Washington Street, Greencastle; Joseph Stewart Wheat, 
Brigham Westhead and Isaac Newton Stephens, all of Hymera; Pearl 
Criss of Lewis; James Elmer Kennett and Charles R. Marlow, both of 
R. R. 2, Jasonville, and Elzieu Clinton Hudson and Harvey Asbury, 
both of R. R. 1, Shelburn. 
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Law Offices PLAINTIFF'S EX. 3(2) 
WARREN E,. MILLER 


*x* * * 
Washington 6, D.C. 
December 6, 1956 
Office of the Counsel to the Trustees 
Welfare and Retirement Fund 
United Mine Workers of America 


907 15th Street, N. W. 
Washington, D C. 


Attention: Mr. Whitman 
Gentlemen: 

Next Monday, December 10th at 10:00 a.m. is an agreeable time 
for the conference for myself and Mr. Kincade. 


Sincerely yours, 


_/s/ Warren E. Miller 
WARREN E. MILLER 


PLAINTIFF'S EX. 3(3) 


Law Offices 
WARREN E. MILLER 


* * * 
Washington 6, D.C. 


December 5, 1956 


Val J. Mitch, Counsel 

The Trustees, Welfare and Retirement Fund 
United Mine Workers of America 

907 15th Street, N. W. 

Washington, D. C. 


Dear Mr. Mitch: 

I am just in receipt of advice from Leonard P. Kincade of Terre 
Haute that he will be here on Monday, December 10th, and would like an 
appointment with you at that time. 

I would appreciate a phone call tomorrow from your office if this 
date is convenient for you and the time Monday that will be convenient 


for you. Sincerely yours, 


/s/ Warren. Miller 
WARREN E. MILLER 
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PLAINTIFF'S EX. 3(4) 


Law Offices 
WARREN E. MILLER 
x * * 
Washington 6, D.C. 
November 29, 1956 


Val J. Mitch, Counsel 

Trustees, Welfare and Retirement Fund 
United Mine Workers of America 

907 Fifteenth Street, N. W. 
Washington, D. C. 


Dear Mr. Mitch: 
Reference is made to yours of the 27th and our phone conversation 

yesterday with reference to an appointment for Mr. Kincade and myself 

with you during the week of December 10th. I will write you just as soon 


as I hear from him. 
The following is a list of the cases which we wish to 


Harvey Asbury 

Ray Bemis 

Charles Davis 

Isaac Newton Stephens 
William Harvey Shaffer 
Charles R. Marlowe 
Thomas Allen McKee 
Pearl Criss 

Elizieu Clinton Hudson 
Brigham Westhead 
Joseph Stewart Wheat 
Ross Lamon Tennis 
James Elmer Kennett 
Joe Marshall 


Very truly yours, 


/s/ Warren E. Miller 
WARREN E. MILLER | 
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PLAINTIFF'S EX. 3(5) 


| United Mine Workers Of America 
WELFARE AND RETIREMENT FUND 
* * x 
Washington 5, D. C. 
are he November 27, 1956 


Warren E. Miller, Esquire 
Suite 1012 Barr Building 
910 Seventeenth St., N. W. 
Washington 6, D. C. 


Re: James Elmer Kennett 
RR 2, Jasonville, Indiana 
Pension File 22908 

Dear Mr. Miller: 


This will supplement my letter of July 19, 1956, submitted relative 
to the application for pension of the above-mentioned miner. 


Please be advised that Mr. Kennett's application and file have been 
completely reviewed, and it has been determined that he does not meet 
the requirements of eligibility for Fund pension. Accordingly, the action 
previously taken by the Fund in terminating his pension will not be altered. 


Very truly yours, 
VJM:W:mw 


PLAINTIFF'S EX. 3(6) 


United Mine Workers Of America 
WELFARE AND RETIREMENT FUND 


* * * 


Washington 5, D. C. 
November 27, 1956 


Warren E. Miller, Esquire 
Suite 1012, Barr Building 
910 Seventeenth St., N. W., 
Washington 6, D. C. 


Dear Mr Miller: 


This will acknowledge your letter of November 22, 1956, request- 
ing conference on December 17 with your associate, Leonard P. Kincade, 
Esquire, of Terre Haute, Indiana. 


We would welcome the opportunity to go over these claims of your 
clients with you and Mr. Kincade, but unfortunately we are engaged in 
litigation out of the city during the week of December 17. However, we 
can meet with you any day except December 13 during the week of De- 
cember 10, 1956. 
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Please inform me if any open day during the week of December 10 
is satisfactory so that I may make proper arrangements. | 


Very truly yours, 


| 
PLAINTIFF'S EX. 3(7) 
Law Offices | 
WARREN E. MILLER 
x * * 
Washington 6, D. C. 


November 22, 1956 


Val. J. Mitch, Counsel to the Trustees 
Welfare and Retirement Fund 

United Mine Workers of America 

907 15th Street, N. W. 

Washington, D. C. 


Dear Mr. Mitch: 


I am in receipt of request from my associate in Terre Haute, 
Indiana, Leonard P. Kincade, to set up a conference with you the 
afternoon of December 17th with respect to the claims of miners 
from that region for pension benefits from the Welfare and Retire- 
ment Fund administered by the trustees whom you represent. 


It would be appreciated if arrangements could be made for such 
a conference at your office that afternoon, and in view of the number 
of cases involved, I suggest 1:30 p.m. as an appropriate time. 
Please advise if this time and date are satisfactory to you. 
| 


I believe such a conference with Mr. Kincade who is ‘in direct 
touch with these miners that he represents will be helpful in re- 
solving these individual claims. 


| 
| 
Very truly yours, | 


| 
/s/ Warren E. Miller 
WARREN E. MILLER 
| 
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PLAINTIFF'S EX. 3(8) 
United Mine Workers Of America 
WELFARE AND RETIREMENT FUND 


x * * 
Washington 5, D. C. 


July 19, 1956 


Warren E. Miller, Esquire 
Suite 1012, Barr Building 
910 Seventeenth St., N. W., 
Washington 6, D. C. Re: James Elmer Kennett 
| RR 2, Jasonville, Indiana 
Dear Sir: 


I am in receipt of your letter of July 17, 1956, regarding the above 
individual with respect to his claim for pension from this Fund. 


One of my associates at his earliest convenience will look into this 
case and will getiin touch with you. Due to the press of other matters 
and vacations, this may take several weeks, but I assure you that you 
will hear from me relative to it. 

Very truly yours, 
VJM:sec 


PLAINTIFF'S EX. 3(9) 


Law Offices 
WARREN E. MILLER 
*x* * * 


Washington 6, D.C. 
July 17, 1956 In reply please refer to 


| James Elmer Kennett 
The Trustees of the RR 2, Jasonville, Ind. 
United Mine Workers of America P-22908 
Welfare and Retirement Fund 
907 15th St., N. W. 
Washington 5, D. C. 


Attention: Val J. Mitch, Counsel 
Gentlemen: 


This is to advise that the above named coal miner has asked 
Leonard P. Kincade, attorney of Terre Haute, Indiana, with whom the 
undersigned is associated in these matters, to represent him in connec- 
tion with his claim for pension or retirement benefits payable by the 
Trustees out of the Welfare and Retirement Fund. 


If there is any specific point upon which you desire information 
regarding the above claim, please advise. 
se ns BP Very truly yours, 


/s/ Warren E. Miller 
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United Mine Workers of America 
WELFARE AND RETIREMENT FUND 


INTER-OFFICE CORRESPONDENCE | 
To: Comptroller Attn: Mr. Milburn Date: June 29, 1953 


From: Paul Moyer 


Subject: John C. Stevens P-9486 Ross L. Tennis P-23373 
Hoffey T. Freeze P-6838 Brigham Westhead P-26134 
Charles Davis P-12165 Marvin Johnson P-357 
Thomas McKee P-19087  Elzieu Hudson P-19090 
Isaac Stephens P-29549 Otis Stwalley P-4192 
Ray Bemis P-5906 James Kennett P-22908 


As a result of a recent Field Trip, Pensions of the above members 
have been suspended. Since it is indicated in the report of the investiga- 
tion that these members are presently employed in occupations not con- 
nected with the Coal Industry, Hospital Forms 85-HS should be cancelled. 


This is for your information and action. 
PM:mm Paul Moyer 
[ VOID stamp - dated 6/29/53 - entered by AH] 


PLAINTIFF'S EX. 3(11) 


PLAINTIFF'S EX. 3(10) 


April 27, 1953 


Mr. James Elmer Kennett 
Rural Route 2 
Jasonville, Indiana File No. 22908 

Local Union 8195 | 


Dear Mr. Kennett: ! 


Recently an investigation was conducted with regard to your 
eligibility to receive a pension from this Fund. 


As a result of this investigation it was found that authorization of 
your pension was based upon faulty evidence. Therefore, further pen- 
sion payments to you are being suspended. ! 

Sincerely yours, 


| 
Donald L. McFarland, Supervisor 
Pension Service 
DLM:ng 
ce: District 11 
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PLAINTIFF'S EX. 3(12) 


United Mine Workers of America 
WELFARE AND RETIREMENT FUND 
INTER-OFFICE CORRESPONDENCE 


To: Mr. Harmon Kelley, Jr. Date: April 8, 1953 
From: D. R. Julian and Thomas A. Dalton 


Subject: Report of Investigation - James E. Kennett, File No. 22908, 
District 11, Local Union 8195 


Requested by: Harmon Kelley, Jr. 

We contacted Mr. Kennett at his home in Jasonville on March 16, 
1953. He gave us the following information in regard to his work record: 

He last worked at the Bon-Air Coal Company in 1931, at which time 
the mine closedand the iron was pulled. He said that he worked on the 
farm and did odd jobs from 1931 until he went into the mines again in 1948. 
We asked him how large his farm was, and he replied "80 acres". 

We questioned Mr. Kennett regarding his last employment in the 
Coal Industry, namely; the Black Coal Company. He informed us that he 
and Oscar Black and Elmer Barton formed a partnership to mine some 
coal in a small outcropping on the Siepman lease, located in the Old 
Alum Cave region. This employment lasted from September 1948 to 
March 1949. 

He said that they had a tipple and loaded the coal into trucks as they 
arrived. Mr. Kennett's occupation was loader. 

He could not give us any estimate as to the tonnage mined at Black 
Coal Company, but claimed that royalty was paid to Mr. Siepman and 
also to the Fund. 

We asked Mr. Kennett for a written statement regarding his work 
record and he gave it to us willingly. The statement is included in this 
report. 

After our meeting with Mr. Kennett, we contacted Oscar Black, 
owner of the Black Coal Company, who informed us that no coal was pro- 
duced until September or October 1948 -- very little was produced then, 
due to excessive water in the mine. He didn't have any records to prove 


that he was engaged in the mining of coal for domestic or commercial purposes. 


wy PLAINTIFF'S EX, 3(13) 
It is our opinion that Mr. Kennett's "service" at the Black Coal 


Company was not in good faith. 


| 
/s/ Thomas J. Dalton 
/s/ D. R. Julian | 


D. R. Julian 4/8/53 


PLAINTIFF'S EX. 3(14) 
STATEMENT OF MR. KENNETT 3/16/53 | 
"T last worked at the Bon Air Coal Co. until 1931 when they 
| 
pulled out the iron. After that, I wouldn't scab so I didn't 
do much but farm on my 80 acre farm and any other work I 
could get. I began working at the Black Coal Co. which was 
owned by Oscar Black, and worked there from Sept. | 1948 - 
March 17, 1949, as a coal loader. Our equipment consisted 
of 3 mine cars, a mule, tipple, and a hoist to draw the coal 
out. Royalty was paid to Mr. Siepman and Mr. Black also 
forwarded money to the Fund for royalty on all coal mined. 
I don't have any idea how many tons were produced. | Dick 
Black hauled some of the coal." | 
Signed, 
James Elmer Kennett 


PLAINTIFF'S EX. 3(15) 


[ Typewritten duplicate of Plaintiff's Ex. 3(14)] 
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PLAINTIFF'S EX. 3(16) 


FEDERAL SECURITY AGENCY 
Social Security Administration 


In reply refer to: 
File No. 14:WR-AC 
* * x May 4, 1953 * * x 


United Mine Workers of America 
Welfare and Retirement Fund 
907 Fifteenth Street, N.W. 
Washington 5, D. C. 


Re: James Elmer Kennett 
Account No. 314-24-9467 
Gentlemen: 


We are returning your authorized request for information from 
the old-age and survivors insurance account of the above individual. 
According to our records, this individual was born July 1887. 


No wages have been recorded in the individual's account under 
the account number shown above since January 1, 1937, when the old- 
age insurance provisions of the Social Security Act became effective. 
Because of the time required by our office to receive and record wage 
reports our records usually do not reflect amounts which may have 
been reported for the two most recent calendar quarters. 


If the individual was paid wages for employment covered by the 
Social Security Act, please have him enter on the enclosed Form OAR- 
7008 complete information relative to that employment. After the form 
has been completed and returned to us, we will check further into this 
matter. 


Sincerely yours, 


/s/ O. C. Pogge 

O. C. Pogge 

Director 
Enclosures 2 


Form OAR-L-7034 
3-51 
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PLAINTIFF'S EX. 3(17) 


AUTHORIZATION TO SECURE SOCIAL SECURITY 
ADMINISTRATION RECORDS 


Your Social Security Account Number 314-24-9467 


Print Your Name James Elmer Kennett 
(First) (Middle) | (Last) 


State Date of Your Birth July 12, | 1881 
(Month) (Day) | (Year) 
I hereby authorize the Social Security Administration to make 


available to the United Mine Workers of America Welfare| and Retire- 
ment Fund any information contained in my Social Security Account File. 


Applicant Sign Here /s/ James Elmer Kennett 
(Sign your name in ink-DO NOT PRINT OR STAMP) 


(DO NOT WRITE IN THIS SPACE) 


Social Security Administration: | 
Please furnish a copy of the wage record and the month and 


year of birth of the above named individual. 


/s/_Philas Smith /s/ Val J. Mitch w 
United Mine Workers of America Welfare and Retirement Fund. 


United Mine Workers of America Welfare and 


Retirement Fund 
907 Fifteenth Street, N. W., Washington 5, D.C. 


Age for the above stated in accordance with 
Social Security Records 


A copy of the wage record is attached. Oa 


(Social Seeurity Administration) 


MAR 31 1958 
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PLAINTIFF'S EX. 3(18) 


FEDERAL SECURITY AGENCY 
Social Security Administration 


(To be filled out by wage earner or self-employed person) 
Date 


SOCIAL SECURITY ADMINISTRATION 
Candler Building, Baltimore 2, Maryland. 


I have received your statement of my wage credits and self- 
employment income for the years but to 
eee (indicate years) ore 
the best of my knowledge it is not correct. I am submitting the follow- 
ing information'to aid you in investigating and correcting the amounts 
credited to my account. 
- My name as/it appears on my account number card is 
(Print name) 
My employer may have reported my name as 
. My account number is 4. My date of birth is 
. Other account numbers I have used are 
- My present address is 


(Street and number) (City and State) 
- Telephone number where I can be reached is 


- My World War II military service, if any, was from toma 


to , 19 
The Social Security Administration may disclose my name to my 
employers if, in securing wage information, it is found to be necessary. 
Yes No | NOTE.—Only a limited investigation can be 
made if you do not grant permission to use your name. 
MR, 
MRS. 


MISS 
(Signature) 


81 
STATEMENT OF EMPLOYMENT FOR WAGES 
(Read instructions on other side) 


List below only the employment in the years you believe your 
wage statement was not correct. List in date order. Dovnot list any 


employment before January 1, 1937. 


TOTAL PAY RECEIVED 
FOR—NAME OF EMPLOYER (Include also any wages | KIND OF WORK 
(Give business or firm name) other than casr) DONE BY ME 


1, Name 


ole Street 
(Month) address 


City and 
State 


Type of 
business 


From 


. Name 


Street 
address 
City and 
State 


Type of 
business 


Form OAR-7008 (Use other side of this sheet if more space is needed 
(1-52) and if that is not enough, list additional items on blank 
sheet of paper giving information in same manner as 
called for in this form.) 


82 PLAINTIFF'S EX. 3(19) 
CASE SUMMARY FILE NO_ 22908 _ 


EXAMINER 


DATE OF BIRTH pT / Ses Sen 
DATE OF RETIREMENT ay 
PROOF OF SERVICE 

MEMBERSHIP = 


2 Gap in service 1931 - 1948 
3 Membership 9/48 


gap 1931-1948 "because of unemployment!!? ?” 
was employed by the Black Coal Co. 9/48-3/49. 
30 years certified 
Bible Record seems to have been altered. 

-- via Dist — DKJ 


1 D/B7/81 - Birth Cert. 
2 20 yrs cert. DKI 


DISABILITY BENEFITS FILE 


DATE OF APPLICATION NATURE OF DISABILITY 
DATE OF LAST EMPLOYMENT DATEDOCTORCERTIFIED _ 


REVIEWER 


5-23-49 
6-14-49 
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PLAINTIFF'S EX. 3(20) 


WAGE RECORD CHECK SHEET 
File No. 22908 SSA. 314-24-9467 


Name Kennett Date of Birth 7/8/ 


PERIOD WAGES PAID EMPLOYERS 


From To Coal er 


PLAINTIFF'S EX. 3(21) 


United Mine Workers of America 
Welfare and Retirement Fund 
INTER-OFFICE CORRESPONDENCE — 
Mr. Thomas F. Ryan Date: April 20, 1953 
Donald L. McFarland 


Please suspend the following cases until further notice: 
File No. Name | 


9486 John Cleveland Stevens 

17034 Harvey A. Asbury 
Isaac N. Stephens 
James P. Walsh 
Pearl Criss 
Thomas M. Metcalf 
Ernest B. Powe! 
Omar Lee Barnes 
Charles Davis 
Charles R. Marl 


File No. Name 


18432 William Barnes 
18434 John Raley 

26134 Brigham Westhead 
23374 Joseph S. Wheat 
23373 Ross L. Tennis 
4192, Otis Stwalley 

6838 Haffey T. Freese 
5906 Roy Bemis 

9485, Joe Marshall 

357 | Marvin E. Johnson 
19090 Elzien Hudson 
19087 Thomas McKee 
22908 James E. Kennett 


DLM:WHS:1In 


PLAINTIFF'S EX. 3(22) 


DBIJH ok : 
File No. 22908 


Name James Elmer Kennett 
Address (print) Jasonville, Indiana 


R.R. #2 
CO —— 


Have you returned to work in the coal industry ? 
PLEASE CHECK YES( ) NO(y) 


If answer is yes, are you still working there ? 


Signature /s/ James Elmer Kennett 
Form 109-P 


| 
PLAINTIFF'S EX. 3(23) 


UNITED MINE WORKERS OF AMERICA File No. 22908 
WELFARE AND RETIREMENT FUND 
907 FIFTEENTH STREET, NORTHWEST Name Kennett, James Elmer 
WASHINGTON 5, D. C. | 

District No. 11 


Local Union No. 8195 


AUTHORIZATION FOR PENSION 


NOTICE TO COMPTROLLER, U.M.W.A. WELFARE AND RETIRE- 
MENT FUND: 


The following pension of one hundred ($100) dollars per month is 
hereby authorized. | 
The first payment is to be for the month of April _, 1949. 


Name of Pensioner James Elmer Kennett 


Address RR #2 Jasonville, Ind. 

Wife (Name) Nellie O. Kennett 
This pension is subject to suspension at any time by the trustees 
for any reason stated in the rules and regulations heretofore 
adopted by the Trustees, and shall be subject to termination at 
any time by the Trustees, for any matter, cause or thing, of which 
they shall be the sole judges and without assignment of reason 
therefore. 


REMARKS: | 
\ 


(Signed) 
Date By 
Supervisor of Pension Service 


NOTICE TO PENSIONER: 


Pension payments will be made the first day of each month and 
should reach you at your address of record shortly thereafter. 

If the address shown above is incorrect in any detail please 
notify the Comptroller of the Fund as soon as possible. When- 
ever your address changes, notify the Comptroller of the Fund at 
once to insure prompt receipt of your payments. 


FORM 1-P 


86 
PLAINTIFF'S EX. 3(24) 


United Mine Workers of America File No. 22908 

WELFARE AND RETIREMENT FUND 

907 Fifteenth Street, Northwest Name KENNETT, James Elmer 
Washington 5, D.C. 


District No. 11 


Local Union No. 8195 


| AUTHORIZATION FOR PENSION 


NOTICE TO COMPTROLLER, U.M.W.A. WELFARE AND RETIRE- 
MENT FUND: 
The following pension of one hundred ($100) dollars per month is 
hereby authorized, the first payment to be for the month of 
April , 1949. 


Name of Pensioner James Elmer Kennett 
Address R.R. #2, Jasonville, Ind. 
Wife (Name) Nellie O. Kennett 


This pension is subject to suspension at any time by the Trustees 
for any reason stated in the rules and regulations heretofore 
adopted by the Trustees, and shall be subject to termination at 
any time by the Trustees, for any matter, cause or thing, of which 
they shall be the sole judges and without assignment of reason 
therefor. 


REMARKS: 


DATE:— July 13, 1949 By /s/ Val J. Mitch 
J. DAVIS:aic Supervisor of Pension Services 


NOTICE TO PENSIONER: 


Pension payments will be made the first day of each month and 
should reach you at your address of record shortly thereafter. 

If the address shown above is incorrect in any detail please 

notify the Comptroller of the Fund as soon as possible. Whenever 
your address changes, notify the Comptroller of the Fund at once 
to insure prompt receipt of your payments. 


Form 1-P 
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PLAINTIFF'S EX. 3(25) 
District No. 11 


UNITED MINE WORKERS 
OF AMERICA 


Terre Haute, Ind. 


July 9, 1949 


Mr. Val J. Mitch, Supervisor File No. 22908 
Pension Service James Elmer Kennett 
UMWA Welfare & Retirement Fund L. U. 8195 | 
907 Fifteenth Street, N. W. 
Washington 5, D. C. 


Dear Sir: | 
In response to your letter of June 15, 1949, Iam enclosing 
herewith additional information which you requested. 
If this information is satisfactory and with. best wishes, I 
remain 


| 
Very truly yours, 
/s/ Ralph Day | 
Secretary- Treasurer 


| 
PLAINTIFF'S EX. 3(26) 


INDIANA STATE BOARD OF HEALTH | 
DIVISION OF VITAL RECORDS 
Indianapolis 


CERTIFICATE OF BIRTH 


—— | 
THIS CERTIFIES, that according to the records of the State Board of 
Health 


| 
Name James Elmer Kennett | 


Was bornin Greene County Indiana, on July 12 Year 1881 
Child of William A. and Sena A. Kennett | 
Birthplace of father Kentucky Birthplace of mother Indiana 
Record was filed July 1949 Certificate Number 113-81-464315 
CERTIFICATE ISSUED ON AFFIDAVIT /s/_H. M. W. ght 


[SEAL] Issued Jaly] 19 49 


PLAINTIFF'S EX. 3(27) 
Jasonville, Indiana 
| R. R. 2 
To whom it may concern this is to certify that I John W. Black worked 
with James Elmer Kennett from April 1901 till March 13, 1904 at the 
New Pittsburg Coal Company. 


/s/ John W. Black Local Number 
134 
Alum Cave 


PLAINTIFF'S EX. 3(28) 
Jasonville, Indiana 
R. R. 2 
To whom it may concern this is to certify that I Oscar Keene worked 
with James Elmer Kennett from March 14, 1904 till July 15, 1916 
at Jackson Hill Coal Co. 


Local Number 
1111 


/s/ Oscar Keene 
Jackson Hill 


PLAINTIFF'S EX. 3(29) 
Jasonville, Indiana 
R.R. 2 
To whom it may concern this is to certify that I Spencer Crosby worked 
with James Elmer Kennett from July 30, 1916 till January 5, 1919 at 
Big Vein. 


/s/ Spencer Crosby Local Number 
2431 


Coalmont, Indiana 


PLAINTIFF'S EX. 3(30) 


Jasonville, Indiana 
R.R.2) 

To whom it may concern this is to certify that I Roy Liston worked 
with James Elmer Kennett from April 1, 1919 till December 1, 1920 
at South Side. 


/s/ Roy Liston Local Number 
4600 
Coalmont, Indiana 


| 
PLAINTIFF'S EX. 3(31) 


Jasonville, Indiana 

R.R. 2. 

To whom it may concern this is to certify that I Clyde Stark worked 
with James Elmer Kennett from December 15, 1920 worked till 

March 30, 1923 at Six Vein. 


/s/ Clyde Stark Local Number 
1308 
Shelburn, Indiana 


PLAINTIFF'S EX, 3(32) 


Jasonville, Indiana 
R.R. 2 | 


| 
To whom it may concern this is to certify that I Hugh Burris worked 
with James Elmer Kennett from March 31, 1923 worked till June 14, 
1931 at Bonayre | 


/s/ Hugh Burris Local Number 
786 
Jasonville, Indiana 


PLAINTIFF'S EX. 3(33) 


Jasonville, Indiana 
R.R. 2 
To whom it may concern this is to certify that I Elmer Barton worked 
with James Elmer Kennett from September 1, 1948 till March 1, 1949 
at Black Coal Company. 


/s/ Elmer Barton Local Number 
8195 
Coalmont, Indiana 


PLAINTIFF'S EX. 3(34) 


June 15, 1949 
File No. 22908 


Mr. Ralph Day, Secretary Treasurer Re: Pension Application of 

District 11, United Mine Workers of Mr. James Elmer 
America Kennett 

Indiana Theatre Building R. R. 2 

7th and Ohio Streets Jasonville, Indiana 

Terre Haute, Indiana Local Union 8195 


Dear Sir: 
We have received the evidence submitted. 
Blanket certifications of service are not sufficient in view of the 


long lapse in service. Each phase of the applicant's service from 1901, 
until 1931, as outlined in item 19, should be certified individually and 
separately by individuals having personal knowledge of the applicant's 
service at each mine. 

The document submitted to verify the applicant's date of birth is 
not acceptable for the reason that it has been altered. Kindly submit 
other documentary evidence. 


Sincerely yours, 


Val J. Mitch, Supervisor 
Pension Service 
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PLAINTIFF'S EX. 3(35) 


District No. 11 


UNITED MINE WORKERS 
OF AMERICA 


Terre Haute, Ind. 
June 10, 1949 


Mr. Val J. Mitch, Supervisor File No. 22908 
Pension Service James E. Kennett 
UMWA Welfare & Retirement Fund L. U. 2498 
907 Fifteenth Street, N. W. 

Washington 5, D. C. 


Dear Sir: 
In accordance with your letter of May 27, 1949, I am enclosing 
herewith additional information which Mr. Kennett has submitted to 
this office. 
If this information is not satisfactory please advise and further 
action will be taken at that time. | 
Very truly yours, 
/s/ Ralph Day — 
Secretary- Treasurer 


PLAINTIFF'S EX. 3(36) 


June 8, 1949 
This is to certify that I, James Elmer Kennett, was out of the 
coal mines from 1931 to 1948 because of unemployment. 


/s/ James Elmer Kennett 
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PLAINTIFF'S EX. 3(37) 
STATEMENT 


We, the undersigned, officers of Local Union #8195, U.M.W.A., hereby 
swear and affirm that according to our records James Elmer Kennett 
was employed by the Black Coal Company from September 1948 until 
March 1949. 


/s/_Roy C. Brown, Pres. 
/s/_ Ray Bemis, Sect. 


PLAINTIFF'S EX. 3(38) 
STATEMENT 


I, Ray Bemis » 2 member in good standing of Local 
Union #_8195 _, U.M.W.A. hereby swear and affirm that I know that 
James Elmer Kennett was employed in the mining industry between | 
1901 and 1931. 


/s/ Ray Bemis 


PLAINTIFF'S EX. 3(39) 


END OF THE OLD TESTAMENT 
William A. Kennett was born April May the 20th 1852 
Cena J. Kennett was born February the 8th 1858 
Mary E. Kennett was born January the 19th 1875 
James E.' Kennett was born July the 12th 189%/ 1 
Charles Kennett was born March the 9 1886 
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PLAINTIFF'S EX. 3(40) 


STATEMENT 


| 
I, John Van Sant » 2 member in good standing of Local 
Union # 8195 , U.M.W.A. hereby swear and affirm that I know that 
James Elmer Kennett was employed in the mining industry between 


1901 and 1931. | 


/s/ John Van Sant 


PLAINTIFF'S EX. 3(41) 
May 27, 1949 
File No. 22908 


Mr. Ralph Day, Secretary-Treasurer Re: Pension Application of 
District 11, United Mine Workers Mr. James Elmer 


of America Kennett | 
Indiana Theatre Building R.R. 2 


7th and Ohio Streets Jasonville,. Indiana 
Terre Haute, Indiana Local Union $195 


Dear Sir: 


Social Security has no record of this applicant. Item 19 indicates 


that he was out of the Coal Industry since 1931. 
Please submit: 


1. 
2. 


Documentary evidence to verify the applicant's date of birth. 
Statement giving the full facts and circumstances which 
occasioned this applicant's lapse in service. | 
Evidence to show that the applicant was employed in the 
Coal Industry after the effective date for pensions, 
Proof of twenty years service between the years 1901 and 
1931. (This evidence should be in the form of statements by 
individuals having personal knowledge of the applicant's 
service in the Coal Industry.) | 
A statement giving the district's recommendation in this case. 

Sincerely yours, | 

Val J. Mitch, Supervisor 


VJIM:JD:JT Pension Service 


[Plaintiff's Exhibits 3(42) thru 3(45) Identical with Plaintiff's Exhibit No. 1] 
| 


[ Filed July 20, 1960] PLAINTIFF'S EX. 4(1) 
[Recv'd. Feb. 25, 1957] 


Law Offices 
WARREN E. MILLER 
Suite 1012 Barr Building 
910 Seventeenth Street, N. W. 


Associate Washington 6, D. C. Telephone 
Y. D. Mathes National 8-0995 
* *  * 
February 22, 1957 
James Elmer Kennett 
Val J. Mitch, Counsel to Trustees 
Welfare and Retirement Fund 


United Mine Workers - 907 15th Street, N. W. 
Washington, D. C. 


Dear Mr. Mitch: 

In connection with the application for pension filed by 
James Elmer Kennett, R.R. 2, Jasonville, Indiana, there 
are forwarded herewith affidavits from the following per- 
sons: 

- James Elmer Kennett 
. Ralph St. John 
. James R. Black 
- Oscar Black 
Elmer Barton 
- Merl Kent 
- Spencer Crosby 
. Francis Wilkins 
Walker Wilson 
10. Charles Hayes 

It is requested that these affidavits be considered and 
the undersigned advised of the final decisions with respect 
to this claim. 

I believe this is 2 meritorious claim and deserves to be paid. 


© PNan kwon 


Very truly yours, 
Enclosures /8/ WARREN E. MILLER 


PLAINTIFF'S EX. 4(2) 
STATE OF INDIANA: 


: SS | 
COUNTY OF CLAY : 
| 


AFFIDAVIT 


James Elmer Kennett, being duly sworn on oath, says that he lives 
at R.R. #2, Jasonville, Indiana, and that he has been employed in the coal 
mining industry from 1901 through 1949 as a coal miner,|and that during 
all of said time he has been a member of the United Mine Workers of 
America. 

That he worked for the Bon Air Coal Company at Jasonville, Indiana 
from 1925 to 1931, when the mine shut down. That thereafter, he made 
application and inquiry for jobs in various coal mines in his district, but 
due to the depression and lack of employment in the coal industry, he 
was unable to secure any job as a coal miner, and that from 1931 to Sep- 
tember of 1948 he cut timbers for various mines, did odd jobs and what- 
ever he could find to make a living for his family, and that he was able, 
in September of 1948, to secure employment with the Black Coal Company 
at Coalmont, Indiana, and worked in said mine regularly and continuously 
until March of 1949, at which time he was granted a pension by the Wel- 
fare Fund, and drew said pension until about 1953. | 

That he made his written application for a pension May 2, 1949, and 
that said applications sets out all of his employment record in the coal 
industry, and that said application is in all parts true and correct. 

That at the time he filled out his application blank, the officers 
of his union investigated his application and certified same as being 
correct. | 

That his Social Security number is 314-24-9467, and that the Black 
Coal Company paid no social security for this affiant for the reason that 
at the time the Social Security did not require any social ‘security to be 
paid for said mine. ! 

That the Black Coal Company, during all of the time that this affiant 
worked for said company, had a contract with the United Mine Workers of 
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America, and paid into the Welfare and Retirement Fund of said organi- 
zation the amount of money required for this affiant while said affiant 
was employed by the Black Coal Company, and that the Welfare and 
Retirement Fund received said payment and credited same to this affiant, 
and the Black Coal Company. 

: /s/ James Elmer Kennett 
[ Jurat dated February 8, 1957] 


PLAINTIFF"’S EX. 4(3) 


STATE OF INDIANA : 


COUNTY OF GREENE: 
AFFIDAVIT 

Ralph St. John, being duly sworn on oath, says that he is a resident 
of Jasonville, Indiana, and that he has been personally acquainted with 
James Elmer Kennett for approximately twenty-six years. 

That this affiant was engaged in hauling coal in 1948 and 1949, and 
that he hauled coal from the Black Coal Company mine north of Coalmont, 
Indiana for the last three or four months of 1948 and during the early part 
of 1949, and that on each occasion that he went to said Black Coal Company 
to secure coal, he saw the said James Elmer Kennett working at said mine, 
and that said James Elmer Kennett helped to load his truck. 

That this affiant also hauled the timbers to said mine, and that he 
saw the said James Elmer Kennett present on the premises of the said 
Black Coal Company on each occasion. 

That this affiant also used his truck and transported James Elmer 
Kennett from his home to the Black Coal Company on Sunday and helped 
the said James Elmer Kennett pump out the water from said mine. 

/s/ Ralph St. John 
[ Jurat dated February 11, 1957] 


PLAINTIFF'S EX. 4(4) 
STATE OF INDIANA: 
COUNTY OF CLAY : 
AFFIDAVIT | 
James R. Black, being duly sworn on oath, says that he resides at 
Coalmont, Indiana, and that he has known James Elmer Kennett for 
approximately thirty years, and that during the coal season from Sep- 
tember, 1948 to March of 1949, this affiant hauled coal fram the said 
Black Coal Company mine, and that he knows of his own personal knowl- 
edge, as he personally saw the said James Elmer Kennett work and be 
at said mine from September of 1948 through March of 1949, and that he 
personally saw the said James Elmer Kennett working in said mine and 
knows that he loaded coal and did other regular coal duties of a miner 
in said mine during all of said time. | 


/s/ James R. Black | 


[ Jurat dated February 13, 1957] 


PLAINTIFF'S EX. 4(5) 


STATE OF INDIANA: 
: SS 
COUNTY OF CLAY : 


AFFIDAVIT | 


Oscar Black, being duly sworn on oath, says that he lives at Coal- 
mont, Indiana, and that he is acquainted with James Elmer Kennett, and 


has been for approximately twenty years. 
That this affiant was one of the owners of the Black Coal Company 
mine north of Coalmont, Indiana in 1948, and that this affiant worked in 
the mine, and that from August, 1948 to March, 1949, he knows of his 
own personal knowledge that James Elmer Kennett worked in said mine 
as a regularly employed coal miner, and that this affiant paid to the 
Welfare and Retirement Fund, Washington, D. C., all assessments 
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because of the operation of said mine, and paid for the said James Elmer 
Kennett as a miner working in said mine, and that the Black Coal Company 
had a contract with the United Mine Workers of America for the operation 
of said mine, and that all payments due the Welfare and Retirement Fund 
for James Elmer Kennett from September, 1948 to March, 1949 were 
paid in full. 
/s/ Oscar Black 


[Jurat dated February 11, 1957] 


PLAINTIFF'S EX. 4(6) 
STATE OF INDIANA : 
COUNTY OF CLAY : 
AFFIDAVIT 

Elmer Barton, being duly sworn on oath, says that he resides at 
Clay County, Indiana, and that he has known the said James Elmer Kennett 
for approximately twenty years, and that this affiant was employed at the 
Black Coal Company at the same time that said James Elmer Kennett was 
employed at said mine from September of 1948 to March of 1949, and that 
he knows of his own personal knowledge that the said James Elmer Kennett 
loaded and mined coal at said mine during all of said time, and that this 
affiant was also employed at the Bon Air Coal Company at Jasonville, 
Indiana, and while so employed at said Bon Air Coal Company, that said 
James Elmer Kennett was also employed there doing day work as a 
loader. 

/s/ Elmer Barton 

[Jurat dated February 12, 1957] 


PLAINTIFF'S EX. 4(7) 
STATE OF INDIANA: 
COUNTY OF CLAY: 
AFFIDAVIT 
Merl Kent, being duly sworn on oath, says that he resides at Lewis, 
Indiana, and that he constructed the rig and hoisting engine for the Black 
Coal Company at its mine north of Coalmont, Indiana during the latter 
part of 1948, and that while he was at said mine he saw the’ said James 
Elmer Kennett working at said mine, and that thereafter, this affiant 
hauled several loads of coal from said mine, and that each time that he 
hauled coal from said mine he saw the said James Elmer Kennett at 
said mine, and that said James Elmer Kennett helped load the trucks. 
/s/ Mer| Kent | 
[ Jurat dated February 11, 1957] 


PLAINTIFF'S EX. 4(8) 

STATE OF INDIANA: | 
. ss | 
COUNTY OF CLAY : | 


AFFIDAVIT 
Spencer Crosby, being duly sworn on oath, says that he lives at 
R.R. #2, Jasonville, Indiana, and that he is acquainted with James Elmer 
Kennett and has been for approximately twenty years. | 
That he was present at the Black Coal Company mine north of Coal- 
mont, Indiana, when the hoist was constructed at said mine, and that he 
helped to construct and install said hoist, and that at all times that he 
was present at said mine, that said James Elmer Kennett was employed 
at said mine as a coal miner, and that he knows of his own personal 
knowledge that the said James Elmer Kennett did work at the mine then 
and there operated by the Black Coal Company. | 
/s/ Spencer Crosby 
[Jurat dated February 11, 1957] 


PLAINTIFF'S EX. 4(9) 


STATE OF INDIANA 


COUNTY OF GREENE: 
AFFIDAVIT 

Francis Wilkins, being duly sworn on oath, says that he lives at 
R.R. #2, Jasonville, Indiana, and that he is personally acquainted with 
James Elmer Kennett, and has known the said James Elmer Kennett for 
approximately twenty years, and that he knows of his own personal knowl- 
edge that said James Elmer Kennett worked at the Black Coal Company 
during the latter part of 1948. 

That he personally saw the said James Elmer Kennett come and go 
from said mine, and saw the said James Elmer Kennett on the premises 
of the Black Coal Company during the latter part of 1948. 

/s/ Francis Wilkins 


[Jurat dated February 11, 1957] 


| PLAINTIFF'S EX. 4(10) 
STATE OF INDIANA 
COUNTY OF GREENE ; = 
AFFIDAVIT 

Walker Wilson, being duly sworn on oath, says that he lives at 
R.R. #2, Jasonville, Indiana, and that he is acquainted with James Elmer 
Kennett, who resides at R.R. #2, Jasonville, Indiana, and that he has 
known him for approximately fifty years. 

That this affiant was employed at a small mine near the Black Coal 
Company's mine outside of Coalmont, Indiana during the latter part of 
1948, and that he personally saw the said James Elmer Kennett at the 
Black Coal Company mine and knows of his own personal knowledge that 
the said James Elmer SOS was employed at said mine, and from time 
to time ate lunch with the said James Elmer Kennett on the premises of 
said mine. 


/s/1 Walker Wilson 
[ Jurat dated February 11, 1957] 


PLAINTIFF'S EX. 4(11) 
STATE OF INDIANA : 
: SS 
COUNTY OF GREENE : 


AFFIDAVIT | 
Charles Hays, being duly sworn on oath, says that he lives at 
502 North Lawton Street, Jasonville, Indiana, and that he has been 
personally acquainted with James Elmer Kennett for approximately 
fifty years. | 
That this affiant was employed at a mine adjoining the Black Coal 
Company during the latter part of 1948, and that he persomlly saw said 
James Elmer Kennett at the said mine at various times and knows of 
his own personal knowledge that the said James Elmer Kennett was 
employed at the Black Coal Company during the latter part of 1948. 
/s/ Charles Hayes ! 


[ Jurat dated February 11, 1957] 
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) PLAINTIFF'S EX. 5 
[ Filed July 20, 1960] 


UNITED MINE WORKERS OF AMERICA 
WELFARE AND RETIREMENT FUND 
907 Fifteenth Street, Northwest 
Washington 5, D. C. 
VAL J. MITCH Telephone 


Counsel to the Trustees EXecutive 3-5664 
March 19, 1957 


Warren E. Miller, Esquire 
Suite 1012 Barr Building 
910 Seventeenth Street, N.W. 
Washington 6, D. C. 


Re: James Elmer Kennett 
R. R. 2, Jasonville, 
Indiana 
Pension File No. 22908 


Dear Mr. Miller: 


This will supplement my letter of February 26, 
1957, with regard to the pension application of one James 
Elmer Kennett. I have been advised that the file has been 
completely reviewed in light of the affidavits submitted 
with your recent letter and that that information is not 
sufficient to warrant approval of Mr. Kennett's pension 
application. 

You are therefore advised that the action pre- 
viously taken with regard to Mr. Kennett's pension will 
not be altered. 

Very truly yours, 


PLAINTIFF'S EX. 6 


[ Filed July 20, 1960] 


INSTRUCTIONS TO LOCAL UNIONS IN REGARD TO 
PENSIONS | 
| 


Application for Pension 
(See sample of application in front of book) 


This form is to be used by members of the United Mine Workers 
of America who on May 29, 1946, were 62 years of age, or over, or who 
thereafter attained or attain the age of 62 years, are presently members 
in good standing of the United Mine Workers of America, have served 20 
years in the Coal Industry and retired from service in the Bituminous 
Coal Industry on or after May 29, 1946. 

Application for a pension must be made on the prescribed form 
before it can be considered. Extreme care should be exercised in 
filling out the form to be certain all of the facts requested are given 
in as exact and detailed manner as possible, for the determination of 
eligibility will be decided upon these facts. | 

Under regulations adopted by the Trustees, it is necessary that 
certain proof be obtained by Districts and by the Office of the Fund 


concerning eligibility before a pension can be approved. It is requested, 
therefore, that applicants be as patient as possible while their applications 
are under consideration. Please DO NOT submit a second application 


for a pension while the original application is pending, for this would 
only result in further delay. When a pension is approved, pension pay- 
ments will be made retroactively to the month following retirement. 

It is preferred that applications be typed or printed wherever pos- 
sible. If this is not possible, care should be exercised to make hand- 
writing as legible as possible in order to expedite the application. If 
applications are not legible, they will be delayed necessarily, and they 
may in such cases have to be returned for clarification by such applicants. 

Four (4) copies of the application are to be filled out by applicant. 
The applicant shall retain the pink copy. The Local Union shall retain 
the blue copy and forward all other copies to the District office. 
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All questions must be answered as fully as possible. If the appli- 
cant is unable to answer all questions he should secure assistance from 


the Local Union or from District representatives. 
* * * * 


17. Date You Last Worked for This Company. 
State the month and year applicant last worked for such company. 
This will be the retirement date. 
18. If You Quit Work Before Filing This Application, State Below Why 
You Quit. 
This is self-explanatory. State here the reason applicant quit work 
in the event he did not work to the date he filed this application. 


19. Previous Employment Record. 
This is a record of applicant's employment prior to his retirement 


from the Coal Industry, whether service was in Bituminous or Anthracite 
mines. State in the space provided appropriate information covering all 


periods of applicant’s employment in the Coal Industry whether consecu- 


tive or not. However, do not include any outside employment for any 
periods when his service in the Coal Industry may have been interrupted 
temporarily. 

The employment record is to be filled in for all periods of employ- 
ment in the Coal Industry which may be necessary to show full twenty 
years of service by applicant in the Industry. It is very important that 
this record be completed with extreme care since it will serve as the 
basis for the verification of service in the Coal Industry required by the 
Trustees to establish eligibility for a pension. It is requested that the 
employment record be stated in chronological order beginning with the 
applicant's first employment in the Coal Industry, and continuing in order 
with each succeeding employment including the last employment from 
which applicant retired. 

The following example will illustrate how the first line of the 
record should be filled out by the applicant: 
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In column one (1) will be stated the name of the Coal 
Company where applicant was first employed; in column 
two (2) will be the mine number, if any, where applicant 
worked for such company; the local union number shall 
be stated in column three (3); in column four (4) will! be 
stated the town, and in column five (5) the state where the 
local union was located at the time applicant worked for 
such company; in column six (6) will be stated the month, 
and in column seven (7) the year applicant started to work 
for such company; in column eight (8) will be stated the 
month, and in column nine (9) the year applicant quit work 
for such company; and in column ten (10) will be stated 
the type of work performed by applicant for such company. 
Each subsequent line of this employment record must be 
filled out in the same manner for each succeeding sl 
ment for different coal companies. 

If applicant was not a member of the United Min 
Workers of America for the whole period of the required 


twenty years service in the Coal Industry, he must, never- 
theless, furnish the names of the coal companies for which 


he worked, and, in the space provided for local union num- 
ber, state "none" if there was no local union at =a 
at the time he was employed there. 
If more space is needed use separate sheet and attach 
it to the application. 


20. Names and Addresses of Two or More Persons - Pret erably Members 
Of the United Mine Workers of America - Who Had Personal Knowl- 


edge of Your Service in the Coal Industry at EACH Location Where 
You Worked ore Becoming a Member of the United Mine Workers 
Of America. | 
This is to be filled in by applicants who have not been members of 
the United Mine Workers of America for the full twenty (20) years serv- 
ice for the Coal Industry preceding retirement: The names and addresses 
of two (2) persons at each location where applicant worked prior to becom- 
ing a member of the United Mine Workers of America must be stated in 
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this space. Give the names of union members wherever it is possible. 


If more space is needed, use separate sheet and attach it to the applica- 
tion. 


21. Do You Claim Service in the Land or Naval Forces of the United 


States During a Period of War or National Emergency Which Was 
Preceded by Service in the Coal Industry ? 


If applicant can show twenty (20) years’ service in the Coal Industry 
in active mining works it is not necessary to answer this question. Ap- 
plicants should fill in the information as to military or naval service only 
when they have not completed full twenty (20) years in active mining work 
and need credit for military or naval service to complete the required 
twenty (20) years of service. If credit for military or naval service is 
desired, reply ''Yes" to this question, and list in the appropriate spaces 
provided, the Branch of Service, Rank, Serial Number, Date and Place of 
Entry into service and Date and Place of Discharge from service for each 
period served while the 

* * bd * * 
as to whether or not the person signing the application on behalf of ap- 
plicant is a person of responsibility and, in the case of a relative other 
than the wife of applicant, that such relative is living in the same house- 
hold as the applicant. 

In the event a legal guardian or other fiduciary for applicant has 
already been appointed, a certificate of the Clerk of the Court making 
the appointment or certified copy of the Court Order should be attached. 

If the applicant is in an institution for the physically or mentally 
disabled, or is in prison serving a sentence, application shall be signed 
on behalf of applicant by only: (1) applicant's wife, unless she is separated 
from him or is irresponsible, or (2) legal guardian for minor children of 
applicant (under eighteen (18) years of age, or over eighteen (18) years of 
age if physically or mentally incapacitated) in cases where applicant's 
wife cannot certify. Such legal guardian for applicant's minor children 
shall show below his signature, his capacity and the names of the children 
he represents; for example: "John Doe, Guardian for Tom Roe and Kate 
Roe, minor children of Richard Roe." 
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A certificate of the Clerk of the Court making the appointment of 
Guardian for applicant's minor children or certified copy of the Court 
Order should be attached. 


If the applicant is in an institution or is in prison and no legal 


guardian has been appointed, but he has a wife who is not separated 
from him, the local union should investigate to determine if the appli- 
cant's wife is a responsible person who will utilize the pension pay- 
ments for the use of herself and applicant's dependent children. Upon 
concluding such investigation the local union should attach|a statement 
to the application showing that the investigation has been made and that 
the wife is a responsible person not separated from her husband and 
that she would use the pension payments for herself and applicant's 
dependent children. 


23. Certificate of Local Union. 

Local Union officials are responsible for reviewing every applica- 
tion in detail and shall certify as to the facts stated by applicant as nearly 
as they possibly can from their knowledge and belief. It is not necessary 
for Local Union officials to obtain proof of statements made by applicant, 
for this will be accomplished in District offices and the Office of the Fund. 
If applicant has documentary proof readily available, or the Local Union 
has such proof readily available, it should be attached to the application. 
If the Local Union officials have knowledge tending to contradict state- 
ments made in the application, they should attach to the application writ- 
ten statements of such facts in their possession, and upon what they are 
based. | 

In certifying to the member's good standing in the union, great care 
should be exercised to see that official exoneration in accordance with 
Section 23 of Article 14 af the Constitution of the United Mine Workers 
of America has been granted the applicant as from the date of his last 
employment to the date of application. The president, vice-president 
and financial secretary must individually sign the certificate. This 
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responsibility cannot be delegated nor can one officer sign for fellow 
officers. If it is impossible for any officer to sign the certificate by 
reason of vacation of office or incapacitation, please state this fact 
either on the application or by attaching a separate statement. 


25. Authorization to Secure Social Security Account Records. 


It is important that this be filled out very carefully, Applicants 
will note that there are two (2) copies of authorization blanks on each 
form. Four (4) copies of this page, or a total of eight (8) authorization 
blanks are to be filled out. 

On the first line of each blank, the applicant must state his Social 
Security number. (if applicant has had more than one, please state all 
of them). On the second line, the applicant must PRINT or TYPE his 
name, starting with his first name, including his middle name or initial 
and ending with his last name. On the third line he must restate the 
date of his birth by setting out the month, day and year. Finally, the 
applicant must SIGN his name on the last line of the authorization blank. 

Under each authorization blank, there is an enclosed box to be used 
by the Office of the Fund in connection with the Social Security Administra- 
tion. Applicants must not write in that space. 


26. Certification in Case of Disbanded Local Union. 

The Constitution of the United Mine Workers of America, in Section 
26, page 58, sets forth the conditions under which abandonment shall be 
made and the proper disposition of the membership cards of the disbanded 
Local Union. 

Where the seal of the Local Union has been surrendered and is not 
available for affixation to the application, then the District in which the 
Local Union is located will provide the certification as to membership 
and conduct such investigation as may be necessary to establish member- 
ship. 


PLAINTIFF" 
[ Filed July 20, 1960] 


NATIONAL BITUMINOUS COAL WAGE AGREEMENT OF 1950 


Effective March 5, 1950, to June 30, 1952 
Executed at Washington, D. C., March 5, 1950 


THIS AGREEMENT, made this 5th day of March, 1950, by and 
between the coal operators and associations signatory hereto hereinafter 
referred to as Operators, parties of the first part, and the International 
Union, United Mine Workers of America, hereinafter referred to as Mine 
Workers, on behalf of each member thereof, party of the second part, 
covering all of the bituminous coal mines owned or operated by said first 
parties, amends, modifies and supplements previous agreements as here- 
in provided. This Agreement (subject to the amendments, ‘modifications 
and supplements as hereinafter provided) carries forward and preserves 
the terms and conditions of the Appalachian Joint Wage Agreement (dated 
June 19, 1941) effective April 1, 1941, to March 31, 1943, the Supplemental 
Six Day Work Week Agreement, the National Bituminous Coal Wage Agree- 
ment (dated April 11, 1945) effective April 1, 1945, and all the various 
District Agreements executed between the United Mine Worle rs of 
America and the various Operators and Coal Associations (based upon 
the aforesaid basic agreements) as they existed on March 31, 1946, 
subject to the terms and conditions of this Agreement and as amended, 
modified and supplemented by this Agreement as herein set out. 

WITNESSETH: It is agreed that this contract is for the exclusive 
joint use and benefit of the contracting parties, ao defined and set forth 
in this Agreement. It is agreed that the United Mine Workers of America 
is recognized herein as the exclusive bargaining agency representing the 
employees of the parties of the first part. It is further agreed that as a 
condition of employment all employees shall be, or become, members of 
the United Mine Workers of America, to the extent and in the manner 
permitted by law, except in those exempted classifications of employ- 
ment as hereinafter provided in this agreement. This provision does 
not change the rules or practices of the industry pertaining to manage- 
ment. The Mine Workers intend no intrusion upon the rights of manage- 
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ment as heretofore practiced and understood. It is the intent and purpose 
of the parties hereto that this agreement will promote and improve indus- 
trial and economic relationship in the bituminous coal industry and to set 
forth herein the basic agreements covering rates of pay, hours of work 
and conditions of employment to be observed between the parties, and 
shall cover the employment of persons employed in the bituminous coal 
mines covered by this Agreement. 


EXEMPTIONS UNDER THIS AGREEMENT 

It is the intention of this Agreement to reserve to management and 
except from this Agreement an adequate force of supervisory employees 
to effectively conduct the safe and efficient operation of the mines and at 
the same time, to provide against the abuse of such exemptions by except- 
ing more such employees than are reasonably required for that purpose. 

Coal Inspectors and Weigh Bosses at mines where men are paid by 
the ton, Watchmen, Clerks, Engineering and Technical forces of the 
operator, working at or from a District or local mine office, are exempt 
from this agreement. 

All other employees working in or about the mines shall be included 
in this Agreement except essential supervisors in fact such as: Mine 
Foremen, Assistant Mine Foremen who, in the usual performance of their 
duties, may make examinations for gas as prescribed by law, and such 
other supervisors as are in charge of any class of labor inside or outside 
of the mines and who perform no production work. 

The Union will not seek to organize or ask recognition for such 
excepted supervisor employees during the life of this contract. 

The Operators shall not use this provision to exempt from the 


provisions of this Agreement as supervisors, more men than are neces- 
sary for the safe and efficient operation of the mine, taking into considera- 
tion the area covered by the workings, roof conditions, drainage conditions, 
explosion hazards, and the ability of supervisors, due to thickness of the 
seam, to make the essential number of visits to the working faces as 
required by law and safety regulations. 
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Disputes arising under this section shall be referred to a Joint 
Board of Review consisting of two representatives of the Union and two 
| 
representatives of the Operators whose decision shall be final and bind- 


ing on the parties. | 
MINE SAFETY PROGRAM 

(a) Mine Safety Code. | 

The Federal Mine Safety Code for bituminous coal and lignite mines 
of the United States, adopted pursuant to an agreement dated May 29, 1946, 
between the Secretary of the Interior and the President of the United Mine 
Workers of America and promulgated July 24, 1946, is hereby adopted 
and incorporated by reference in this contract as a code for health and 
safety in bituminous and lignite mines of the parties of the first part, 
with the following exceptions and alterations: ! 

(1) The opening paragraph beginning with the words “pursuant to" 
and ending with the words "Executive Order" is stricken out. 

(2) The words "Coal Mines Administrator” are stricken out wher- 
ever they appear. | 

(3) Sections 5(a) and 5(b) of Article XII and all of Article XIV are 
stricken out. 

(4) References in the Code to its effective date a be deemed to 
refer to the effective date of this contract. 

(b) Enforcement. 

(1) Reports of the Federal Coal Mines Inspectors: Wherever In- 
spectors of the Federal Bureau of Mines, in making their inspections in 
accordance with authority as provided in Public Law 49, 79th Congress, 
find that there are violations of this Code and make recommendations for 
the elimination of such non-compliance, the Operators shall promptly 
comply with such recommendations, except as modified in paragraph two 
of this subdivision (b). 

(2) Whenever either party to the contract feels that compliance 
with the recommendations of the Federal Mine Inspectors as provided above 


would cause irreparable damage or great injustice, they may appeal such 
| 
recommendation to the Joint Board of Review as hereinafter provided. 
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(c) Review and Revision. 

In order to carry out the intent and purposes of the agreement 
affecting the Mine Safety Code, it is agreed that from time to time con- 
sultations shall be had with the U. S. Bureau of Mines looking toward 
review and appropriate revision of the Mine Safety Code. 

(d) Joint Industry Safety Committee. 

There is hereby established under this Agreement a Joint Industry 
Safety Committee composed of four members, two of whom will be 
appointed by the Mine Workers and two of whom will be appointed by 
the Operators, whose duty it shall be to (1) arbitrate any appeal which 
is filed with it by any Operator or any Mine Worker who feels that any 
reported violations of the Code and recommendation of compliance by a 
Federal Coal Mine Inspector has not been justly reported or that the 
action required of him to correct the violation would subject him to 
irreparable damage or great injustice; and (2) to consult with the U. S. 
Bureau of Mines’ in accordance with the provisions of Section (c) above. 

(e) Mine Safety Committee. 

At each mine there shall be a Mine Safety Committee selected by 
the Local Union.’ The Committee Members while engaged in the per- 
formance of their duties shall be paid by the Union, but shall be deemed 
to be act ing within the scope of their employment in the mine within the 
meaning of the Workmen's Compensation Law of the state where such 
duties are performed. 

The Mine Safety Committee may inspect any mine development or 
equipment used in producing coal. If the Committee believes conditions 
found endanger the life and bodies of the mine workers, it shall report 
its findings and recommendations to the management. In those special 
instances where the Committee believes an immediate danger exists 
and the Committee recommends that the management remove all mine 
workers from the unsafe area, the Operator is required to follow the 
recommendation of the Committee. 

If the Safety Committee in closing down an unsafe area acts arbit- 
rarily and capriciously, members of such Committee may be removed 
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from the Committee. Grievances that may arise as a result of a request 
for removal of a member of the Safety Committee under this section 
shall be handled in accordance with the provisions providing for settle- 
ment of disputes. | 
The Safety Committee and Operators shall maintain such records 
concerning inspections, findings, recommendations, and actions relating 
to this provision of the Agreement as may be required, and copies of 
all reports made by the Safety Committee shall be filed with the Opera- 
tors. 
(f) The International Union, United Mine Workers of} America may 
designate memorial periods not exceeding a total of 5 days in the period 
ending April ist, 1951, and not to exceed a total of 5 days in the period 
from April 1, 1951, to June 30th, 1952, provided it shall give proper 
notice to each district. | 


| 
WORKMEN'S COMPENSATION AND OCCUPATIONAL DISEASES 
Each Operator who is a party to this Agreement will pr ovide the 

protection and coverage of the benefits under Workmen's Compensation 
and Occupational Disease Laws, whether compulsory or elective, exist- 
ing in the states in which the respective employees are employed. Refusal 
of any Operator to carry out this direction shall be deemed a violation of 
this Agreement. Notice of Compliance with this section shall be posted 

at the mine. 


UNITED MINE WORKERS OF AMERICA 
WELFARE AND RETIREMENT FUND OF 1950 


A. It is hereby stipulated and agreed by the contracting parties 
hereto that there is hereby created a Fund to be designated and known 
as the "United Mine Workers of America Welfare and Retirement Fund 
of 1950." During the life of this Agreement, there shall be paid into such 
Fund by each operator signatory hereto the sum of thirty cents (30¢) per 
ton of two thousand (2,000) pounds, on each ton of coal produced for use 
or for sale. Such Fund shall have its place of business in Washington, 
District of Columbia, and it shall be operated by a Board of Trustees, 

\ 
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one of whom shall be appointed as a representative of the Employers, 

one of whom shall be appointed as a representative of the United Mine 
Workers of America and one of whom shall be a neutral party, selected 
by the other two. In the event of resignation, death, inability or unwill- 
ingness to serve of the Trustee appointed by the Operators or the Trustee 
appointed by the United Mine Workers of America, the Operators shall 
appoint the successor of the Trustee originally appointed by them and 

the United Mine Workers of America shall appoint the successor of the 
Trustee originally appointed by it. 

The Operators signatory hereto do hereby appoint Charles A. Owen, 
of New York City, as their representative on said Board of Trustees. 

The United Mine Workers of America do hereby appoint John L. Lewis, 
of Washington, D. C., as its representative on said Board of Trustees. 
It is further stipulated and agreed by the joint contracting parties that 
Josephine Roche, of Denver, Colorado is appointed as the neutral 
Trustee. Said three Trustees so named and designated shall constitute 
the Board of Trustees to administer the Fund herein created. 

In the event of a deadlock on the designation or agreement as to any 
future neutral Trustee, an impartial umpire shall be selected either by 
agreement of the two Trustees, representatives of the contracting parties 
hereto, or by petition by either of the contracting parties hereto to the 
United States District Court for the District of Columbia for the appoint- 
ment of such an impartial umpire, all as made and provided in Section 
302 (c) of the "Labor-Management Relations Act, 1947." 

It is agreed by the contracting parties hereto that the Trustees 
herein provided for shall serve for the duration of this contract and as 
long thereafter as the proper continuation and administration of said 
trust shall require. 

It is agreed that this Fund is an irrevocable trust created pursuant 
to Section 302 (c) of the "Labor-Management Relations Act, 1947," and 
shall endure as long as the purposes for its creation shall exist. Said 
purposes shall be to make payments from principal or income or both, 
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| 
of (1) benefits to employees of said Operators, their families and depend- 
ents for medical or hospital care, pensions on retirement or death of 


employees, compensation for injuries or illness resulting from occupa- 
| 


tional activity or insurance to provide any of the foregoing, or life 
insurance, disability and sickness insurance or accident insurance; (2) 
benefits with respect to wage loss not otherwise compensated for at all 
or adequately by tax supported agencies created by federal or State law; 
(3) benefits on account of sickness, temporary disability, ‘permanent 
disability, death or retirement; (4) benefits for any and all other purposes 
which may be specified, provided for or permitted in Sect ion 302 (c) 

of the Labor-Management Relations Act, 1947," as agreed upon from 
time to time by the Trustees including the making of any or all of the 
foregoing benefits applicable to the individual members of the United 
Mine Workers of America and their families and dependents, and to 
employees of the Operators other than those exempted from this Agree- 
ment; and (5) benefits for all other related welfare purposes as may be 
determined by the Trustees within the scope of the provisions of the 
aforesaid "Labor-Management Relations Act, 1947." Subject to the 
stated purposes of this Fund, the Trustees shall have full authority, 
within the terms and provisions of the "Labor-Management Relations 
Act, 1947," and other applicable law, with respect to questions of cover- 


age and eligibility, priorities among classes of benefits, amounts of 
benefits, methods of providing or arranging for provisions for benefits, 
investment of trust funds, and all other related matters. | 
The aforesaid Trustees shall designate a portion (which may be 
changed from time to time) of the payments herein provided, based upon 
proper actuarial computations, as a separate fund to be administered by 
the said Trustees herein described and to be used for providing for pen- 
sions or annuities for the members of the United Mine Workers of America 
or their families or dependents and such other persons as may be properly 
included as beneficiaries thereunder. 
It is further agreed that the detailed basis upon which payments 
from the Fund will be made shall be resolved in writing by the aforesaid 
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Trustees at their initial meeting, or at the earliest practicable date that 
may by them thereafter be agreed upon. 

Title to all the moneys paid into and or due and owing said Fund 
shall be vested in and remain exclusively in the Trustees of the Fund, 
and it is the intention of the parties hereto that said’ Fund shall constitute 
an irrevocable trust and that no benefits or moneys payable from this Fund 
shall be subject in any manner to anticipation, alienation, sale, transfer, 
assignment, pledge, encumbrance or charge, and any attempt so to antici- 
pate, alienate, sell, transfer, assign, pledge, encumber or charge the same 
shall be void. The moneys to be paid into said Fund shall not constitute 
or be deemed wages due to the individual mine worker, nor shall said 
moneys in any manner be liable for or subject to the debts, contracts, 
liabilities or torts of the parties entitled to such money, i.e., the bene- 
ficiaries of said Trust under the terms of this Agreement. 

The obligation to make payments to the "United Mine Workers of 
America Welfare and Retirement Fund of 1950" under this contract shall 
become effective on March 6, 1950, and the first actual payments are to 
be made on April 10, 1950, and thereafter continuously on the 10th day of 
each succeeding calendar month covering the aa of all coal for 
use or sale during the preceding month. 

It is stipulated and agreed by the contracting parties hereto that 
the Trustee designated by the United Mine Workers of America shall be 
the Chairman of the Trustees of the Fund provided for in this Agreement. 

It shall be the duty of the Operators signatory hereto, and each of 
them, to keep said payments due said Fund, as hereinabove described and 
provided for, current and to furnish to the United Mine Workers of America 
and to the Trustees hereinabove designated a monthly statement showing 
the full amount due hereunder for all coal produced for use or for sale from 
each of the several individual mines owned or operated by the said Opera- 
tors signatory hereto. Payments to said Fund shall be made by check pay- 
able to "United Mine Workers of America Welfare and Retirement Fund of 
1950" and shall be delivered or mailed to the office of said Fund located 
at 907 Fifteenth Street, N.W., Washington, D. C. or as otherwise designated 
by the Trustees. 
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It is stipulated and agreed by the contracting parties hereto that 
an annual audit of the Fund hereinabove described shall be made by 
competent authorities to be designated by the Trustees of said Fund. 
A statement of the results of such audit shall be made available for 
inspection of interested persons at the principal office of the Trust 
Fund and at such other places as may be designated by the Trustees. 
Failure of any Operator signatory hereto to make full and prompt 
payments to the "United Mine Workers of America Welfare and Retire- 
ment Fund of 1950" in the manner and on the dates herein provided shall, 
at the option of the United Mine Workers of America, be deemed a viola- 
tion of this 4¢:eement. This obligation of each Operator signatory hereto, 
which is several and not joint, to so pay such sums shall be a direct and 
continuing obligation of said Operator during the life of this Agreement 
and it shall be deemed a violation of this Agreement if any mine to which 
this Agreement is applicable shall be sold, leased, sub-leased, assigned, 
or otherwise disposed of for the purpose of avoiding the obligation here- 
under. 
Action which may be required hereunder by the Operators for the 


appointment of a successor Trustee representing them, or which may be 
required in connection with any other matter hereunder, may be taken 
by those Operators who at the time are parties hereto, and authorization, 


approval, or ratification of Operators representing fifty-one percent 
(51%) or more of the coal produced for use or sale during the calendar 
year previous to that in which the action is taken shall be sufficient and 
shall bind all Operators. | 
B. It is hereby stipulated and agreed by the contracting parties 
with respect to the Fund created by the National Bituminous Coal Wage 
Agreement of 1947: | 
(1) The Operators signatory hereto agree to make payments 
into said Fund on or before March 15, 1950, on account of all 
coal produced for use or sale up to and including March 6, 1950, 
with respect to which payment has not heretofore been made, 
such payments to be on the basis heretofore made by 
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Operators under the National Bituminous Coal Wage Agreement 
of 1947 and the National Bituminous Coal Wage Agreement of 
1948, whichever is applicable. 

(2) The Operators signatory hereto hereby renounce and 
forever release any and all claim to or interest in payments 
made into the said 1947 fund. 

(3) The Trustees appointed pursuant to this Agreement are 
hereby authorized and directed to accept into the new trust 
fund hereby created and to devote for the purposes hereinabove 
specified and enumerated, any and all trust funds remaining 
unexpended or unobligated in said 1947 trust fund. 

(4) The parties hereto agree that the best interest of the 
beneficiaries of said trust fund would be served by having all 
unexpended or unobligated funds therein transferred as above 
provided,|and agree that the Trustees thereof should transfer 
such funds to the new trust fund created by this Agreement. 


C. It is stipulated, understood and agreed by the contracting 
parties hereto that the present practices with respect to wage deductions 
and their use for provision of medical, hospital and related services shall 
continue during the terms of this contract or until such earlier date or 
dates as may be agreed upon by the United Mine Workers of America and 
any Operator signatory hereto. 

D. i is the intent and purpose of the contracting parties hereto 
that full cooperation shall by each of them be given to each other, the 
Trustees named under this Section and to all affected Mine Workers 
to the eventual coordination and development of policies and working 
agreements necessary or advisable for the effective operation of this 
Fund. 

WAGES AND HOURS 

1. (a) For all inside employees a work day of eight hours from 
portal to portal is established, including a staggered thirty minutes for 
lunch, and without any intermission or suspension of operation throughout 
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the day. For inside day workers these eight hours shall be paid for at 
straight time rate. Overtime beyond eight hours per day and forty hours 
per week shall be paid for at time and one-half with no pyramiding of 
overtime. Straight time rates for inside day worle rs shall be the total 
daily normal shift earnings for eight hours divided by eight (8) hours. 

(b) For all outside employees except those covered in paragraph 
(c) hereof (including all strip mine and coke oven employees), a work day 
of seven hours and fifteen minutes is established including a staggered 
thirty minutes for lunch, and without any intermission or suspension of 
operations throughout the day. These seven hours and fifteen minutes 
shall be paid for at straight time rate. Overtime beyond seven hours 
and fifteen minutes per day and thirty-six and one-quarter hours per 
week shall be paid for at time and one-half with no pyramiding of over- 
time. Straight time earnings for outside day workers covered by this 
paragraph shall be the total daily normal shift earnings for seven hours 
and fifteen minutes divided by seven and one-quarter (7.25) hours. 

(c) For all outside continuous employees who are engaged at 
power houses, sub-stations and pumps operating continuously for twenty- 
four (24) hours daily, and hoisting engineers, a work day of eight hours 
is established, including a staggered thirty minutes for lunch and without 


any intermission or suspension of operations throughout the day. These 
eight hours shall be paid for at straight time rate. Overtime beyond 
eight hours per day and forty hours per week shall be paid for at time 


and one-half with no pyramiding of overtime. Straight time earnings 
for day workers covered by this paragraph shall be the total daily normal 
shift earnings for eight hours divided by eight (8) hours. 
(ad) All mine workers, whether employed by the|month, day, or 
tonnage, yardage, deadwork or footage rate, shall receive Four Dollars 
and Seventy-five Cents ($4.75) per day in addition to that provided for in 
the contract which expired March 31, 1946. 
(e) Work performed on the sixth consecutive day is optional, 
but when performed shall be paid for at time and one-half or rate and 
one-half. | 
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(f) Holidays, when worked, shall be paid for at time and one- 
half or rate and one-half. Holidays shall be computed in en at the 
sixth and seventh day in the week. 

(g) Employees paid by the day or by the ton who start to work, 
that day shall be counted as a day's work in computing the sixth and 
seventh day in the week provided they do not leave their employment 
when work is available for them. 

(h) Rockdusting shall be done at the expense of the coal operator. 


VACATION PAYMENT 

An annual vacation period shall be the rule of the industry. From 
Saturday, July 1, 1950, to Monday, July 10, 1950, inclusive, and from 
Saturday, June 30, 1951, to Monday July 9, 1951, inclusive, and from 
Saturday June 28, 1952, to Monday July 7, 1952, inclusive, shall be 
vacation periods during which coal production shall cease. Day men 
required to work during this period at coke plants and other necessarily 
continuous operations or on emergency or repair work shall have 
vacations of the same duration at other agreed periods. 

All employees with a record of one year's standing (June 1, 1949, 
to May 31, 1950, and June 1, 1950, to May 31, 1951, and June 1, 1951, to 
May 31, 1952, respectively) shall receive as compensation for each of 
the above-mentioned vacation periods the sum of One Hundred Dollars 
($100), with the following exception: Employees who entered the armed 
services prior to March 31, 1948, and who return to their jobs from the 
armed services during the qualifying period shall receive the $100 vaca- 
tion payment. 

All the terms and provisions of district agreements relating to 
vacation pay for sick and injured employees are carried forward to 
this Agreement and payments are to be made in the sum as provided 
herein. 

Pro rata payments for the months they are on the payroll shall 
be provided for those mine workers who are given employment during 
the qualifying period and those who leave their employment. 
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The vacation payment for each vacation period shall be made on 
the last pay day occurring in the month of June of that year. 
Failure of any Operator signatory hereto to make full and prompt 

payments of the amounts required hereby, in the manner and on the dates 
herein provided, shall, at the option of the United Mine Workers of America, 
be deemed a violation of this Agreement. This obligation of each Operator 
signatory hereto, which is several and not joint, to so a such sums, 

shall beadirect and continuing obligation of said Operator during the life 

of this Agreement; and it shall be deemed a violation of this Agreement 

if any mine, to which this Agreement is applicable, shall be sold, leased, 
sub-leased, assigned, or otherwise disposed of for the purpose of avoiding 
the obligation hereunder. 


| 

CHECKOFF | 
The membership dues, including initiation fees, and assessments 

of the United Mine Workers of America and its various subdivisions, as 

authorized and approved by the International Union, United Mine Workers 

of America, shall be checked off the wages of the employees by the 

Operators covered by this contract and shall be remitted by the Operators 

to the properly designated officers of the Mine Workers for distribution to 

its various branches. Such remittances shall be accompanied by an item- 

ized statement showing the name of each employee and the amount checked . 


off for dues, initiation fees and assessments together with a list of employ- 


ees from whom dues, initiation fees and assessments have not been col- 
lected. | 


In order that this section may become effective and operate within 
the limitations of the "Labor-Management Relations Act, 1947" the Mine 
Workers hereby agree to furnish, with all reasonable dispatch to the 
respective Operators, and the Operators agree to aid, assist and cooper- 
ate in obtaining written assignments from each employee Bo employed. 
Upon the presentation to the Operators of such assignments in such 
reasonable form as time and circumstances, looking to the continuous 
and uninterrupted production of coal, may allow, said Operators shall 
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make deductions so authorized and deliver the same to the designated 
District officer of the Mine Workers or to such authorized representative 
as may be designated by the Mine Workers. 


DISTRICT AGREEMENTS 
New Districts of the United Mine Workers of America may be 
established. 
This Agreement supersedes all existing and previous contracts 


except as incorporated and carried forward herein by reference; and all 
local agreements, rules, regulations and customs heretofore established 
in conflict with this Agreement are hereby abolished. Prior practice 

and custom not in conflict with this Agreement may be continued, but 

any provisions in District or Local Agreements providing for the levying, 
assessing or collecting of fines or providing for "no strike," "indemnity" 
or "guarantee" clauses or provisions are hereby expressly repealed 

and shall not be applicable during the term of this Agreement. Wherever 
a conflict arises between this Agreement and any District of Local Agree- 
ment, this Agreement shall prevail. When day men are transferred to 
loading coal the individual affected, if aggrieved, shall have the right of 
review under the settlement of disputes procedures provided in this 
Agreement. 

No District Contract or Agreement negotiated hereunder shall 
become effective until approval of such Contract or Agreement by the 
International Union, United Mine Workers of America, has been first 
obtained. 


SETTLEMENT OF LOCAL AND DISTRICT DISPUTES 
Should differences arise between the Mine Workers and the 
Operators as to the meaning and application of the provisions of this 
Agreement, or should differences arise about matters not specifically 
mentioned in this Agreement, or should any local trouble of any kind 
arise at the mine; an earnest effort shall be made to settle such differ- 
ences immediately: 
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1. Between the aggrieved party and the mine manage 

2. Through the management of the mine and the Mine Committee. 

3. Through District representatives of the United Mine Workers 
of America and a commissioner representative (where employed) of the 


coal company. 

4. By a board consisting of four members, two of whom shall be 
designated by the Mine Workers and two by the Operators. | 

5. Should the board fail to agree the matter shall, within thirty 
(30) days after decision by the board, be referred to an umpire to be 
mutually agreed upon by the Operator or Operators affected and by the 
duly designated representatives of the United Mine Workers of America, 
and the umpire so agreed upon shall expeditiously and without delay 
decide said case. The decision of the umpire shall be final. Expenses 
and salary incident to the services of an umpire shall be paid equally by 
the Operator or Operators affected and by the Mine Workers. 

A decision reached at any stage of the proceedings above outlined 
shall be binding on both parties hereto and shall not be subject to reopen- 
ing by any other party or branch of either association except by mutual 


agreement. 
HOUSE COAL | 
House coal shall be sold to all employees, for their own household 
use, at the cost of production, exclusive of sales and administrative costs. 
Should any differences arise between the Mine Workers and the Operator 
of any mine as to the price so to be charged for said coal, such differences 
shall be settled under the terms of the Settlement of Dispute section of 
this Agreement, 


MISCELLANEOUS 
1. Any and all provisions in either the Appalachian Joint Wage 
Agreement of June 19, 1941, or the National Bituminous Coal Wage Agree- 
ment of April 11, 1945, containing any "no strike" or "Penalty" clause 
or clauses or any clause denominated "Illegal Suspension ot Work" are 
hereby rescinded, cancelled, abrogated and made null and v 
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2. Any and all provisions of any contracts or agreements between 
the parties hereto or some of them whether National, District, Local or 
otherwise providing for a protective wage clause and a modification of 
this Agreement or said agreements if a more favorable wage agreement 
is entered into by the United Mine Workers of America, are hereby 
rescinded, cancelled, abrogated and made null and void. 

3. The contracting parties agree that, as a part of the consideration 
of this contract, any and all disputes, stoppages, suspensions of work and 
any and all claims, demands or actions growing therefrom or involved 
therein shall be by the contracting parties settled and determined exclu- 
sively by the machinery provided in the "Settlement of Local and District 
Disputes" section of this Agreement; or, if national in character, by the 
full use of free collective bargaining as heretofore known and practiced 
in the industry. 

4. The United Mine Workers of America and the Operators signatory 
hereto affirm their intention to maintain the integrity of this contract and 


to exercise their best efforts through available disciplinary measures to 
prevent stoppages of work by strike or lockout pending adjustment or 
adjudication of disputes and grievances in the manner provided in this 
agreement, 


TERMINATION OF AGREEMENT 

This agreement dated March 5, 1950, shall be effective as of 
March 5, 1950, and shall terminate June 30, 1952, PROVIDED, HOWEVER, 
That either the "Parties of the First Part" or "Party of the Second Part" 
may terminate this Agreement on or after April 1, 1951, by giving at least 
thirty (30) days’ written notice to the other party of such desired earlier 
termination date, 

The foregoing termination provision shall not be construed to limit 
or affect in any way the obligations of the parties relating to the termina- 
tion of contracts under the “Labor-Management Relations Act, 1947." 
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NATIONAL CONFERENCES 
It is hereby stipulated and agreed by all parties signatory here‘: that 
they, and each of them, will attend any conference or conferences held 
under the terms of this Agreement and that such conference or conferences 
shall be convened at Washington, District of Columbia, unless such place 
of meeting is changed by mutual agreement of the parties. 


INTEGRATED INSTRUMENT 
This Agreement is an integrated instrument and its respective 
provisions are interdependent and shall be effective from and after 
March 5, 1950. | 


IN WITNESS WHEREOF, each of the parties signatory hereto, pur- 
suant to proper authority, has caused this agreement to be signed by its 
proper officers or representatives at Washington, D. C., in this the 5th 
- day of March, A. D., 1950. | 


UNITED MINE WORKERS OF AMERICA — 


By: JOHN L. LEWIS, President THOMAS KENNEDY, JOHN OWENS, Secretary- 
Vice-President | Treasurer 


District No. 2— By James Mark District No. 16— By John T. Jones 
District No. 3— By Frank Hughes District No. 17— By William Blizzard 
District No. 4— By William Hynes District No. 19— By Abe Vales 
District No. 5— By John Busarello District No. 20— By William Mitch 
District No. 6— By Adolph Pacifico District No. 21— By David Fowler 
District No. 8— By Thomas Rea District No. 22— By Houston Martin 
District No. 10— By Sam Nicholls District No. 23— By Ed. J. Morgan 
District No. 11— By Louis Austin District No. 27— By W. A. Boyle 
District No. 12— By Hugh White District No. 28— By W. F. Minton 
District No. 13— By Frank D. Wilson District No. 29— By George J. Titler 
District No. 14— By Henry Allai District No. 30— By Sam Caddy 
District No. 15— By Frank Hefferly District No. 31— By Cecil J. Urbaniak 


OPERATORS 


Arkansas-Oklahoma Coal Operators Illinois Coal Operators Association 
Association Illinois Coal Strippers Association 
Central Pennsylvania Coal Producers Indiana Coal Operators Association 
Association Indiana Coal Producers Association 
Eastern Gas & Fuel Associates, Montana Coal Operators Association 
Coal Div. Mason County Coal 'Producers 
Georges Creek & Upper Potomac Association | 
Coal Association Northern Panhandle of West Virginia 
Coal Operators Association 


Northern West Virginia Coal 
Association 

Ohio Coal Association 

Retail Coal Producers Associa- 
tion of Greater Johnstown 

Somerset County Coal Operators 
Association | 

Southern Ohio Coal Operators 
Association 

Southwestern Interstate Coal 
Operators' Association 

Western Kentucky Coal Produ- 
cers Association 

Western Pennsylvania Coal 
Operators Association 

Winding Gulf Operators Associa- 
tion 

Virginia Coal Operators Association 

Alabama Commercial Coal Operators 

Mary Frances Coal Company 

Old La Belle Mine 

American Eagle Colliery 

Black Mountain Corporation 

Coal Processing Corporation 

Raleigh Wyoming Mining Company 

Truax-Traer Coal Company (W.Va.) 

West Virginia Coal & Transportation 
Co. | 

The United Electric Coal Companies 

Carpentertown Coal & Coke Company 

The Coal Service Corporation 

Davis Coal & Coke Company 

Jewell Ridge Coal Corporation 

Johnstown Coal & Coke Co. (Crichton 
No. 4 Mine, Nicholas Co., W.Va.) 

Kelley's Creek Colliery Company 

C.H. Mead Coal Company 

Pittsburgh Consolidated of Kentucky 

The Powhatan Mining Company 

The Red Parrot Coal Company 

Stonega Coke & Coal 

Warner Collieries Company 

West Virginia Coal & Coke Corp. 

Youghiogheny & Ohio Coal Company - 

Sheridan-Wyoming Coal Company 

Taylor Coal Mining Company 


Bear Coal Company 

Black Diamond Coal Company 
Boulder Valley Coal Company 
Calumet Fuel Company 
Centennial Coal Company 
Champion Coal Mining Company 
Clayton Coal Company 

Colorado & Utah Coal Company 
Colowyo Coal Company 
Consolidated Coal & Coke Company 
Domestic Coal Company 

Edna Coal Company 

Farmers Mine 

Graden Coal Company 

Hayden Coal Company 

Huerfano Coal Company 
Imperial Coal Company 

Kerr Coal Company 

Keystone Coal Company 
Louisville-Lafayette Coal Company 
Moffat Coal Company 

Minnequa Coal Company 
McNeill Coal Corporation 

Pluto Coal Mining Company 

W. E. Russell Coal Company 
Victor American Fuel Company 
St. Louis, Rocky Mountain & Pacific Co. 
Big Horn Collieries Co. 

Colony Coal Company 

Rock Springs Fuel Company 
Gunn Quealy Coal Company 
Kemmerer Coal Company 
Union Pacific Coal Company 
Hi-Heat Coal Company 
Independent Coal & Coke Company 
Kaiser Steel Corporation 
Liberty Fuel Company 

Lion Coal Corporation 
Peerless Coal Company, Inc. 
Royal Coal Company 

Spring Canyon Coal Company 
Standard Coal, Inc. 

United States Fuel Company 
Utah Fuel Company 

Russell Fork Coal Co., Inc. 


Jones Motor Sales, Inc. 
Southern Coal Producers Association 
Big Sandy-Elkhorn Coal Operators Association 
Greenbrier Coal Operators Association 
Harlan County Coal Operators Association 
Hazard Coal Operators Association 
Kanawha Coal Operators Association 
Logan Coal Operators Association 
New River Coal Operators Association 
Operators Association of the Williamson Field 
Pocahontas Operators Association 
Southern Appalachian Coal Operators Association 
Upper Buchanan Smokeless Coal Operators Association 
Jacobs Fork Pocahontas Coal Company 
Marianna Smokeless Coal Company 
New River & Pocahontas Consolidated Coal Company 


Steel Captive Group 
Armco Steel Corporation 
Bethlehem Collieries Corporation 
Bethlehem Collieries Corporation (W.Va.) 
The Minds Coal Mining Corporation 
Monroe Coal Mining Company 
The Buckeye Coal Company 
Olga Coal Company 
The Youngstown Mines Corporation 
Consumers Mining Company 
Crucible Steel Company of America 
H. C. Frick Coke Company 
Geneva Steel Company 
Inland Steel Company 
Jones & Laughlin Steel Corporation 
Republic Steel Corporation 
Tennessee Coal, Iron & Railroad Co. 
Standard Fire Creek Coal Company 
United States Coal & Coke Company 
Weirton Coal Company 
Wheeling Steel Corporation 
National Mines Corporation 


[ Filed July 20, 1960] 
: PLAINTIFF'S EX. 8 


UNITED MINE WORKERS OF AMERICA 


WELFARE AND RETIREMENT FUND 
907 Fifteenth Street, Northwest 
Washington 5, D. C. 


VAL J. MITCH Telephone 
Counsel to the Trustees EXecutive 3-5664 


February 26, 1957 


Warren E. Miller, Esquire 
Suite 1012 Barr Building 
910 Seventeenth Street, N.W. 
Washington 6, D. C. 


Re: James Elmer Kennett 
R. R. 2, Jasonville, 
Indiana 


Pension File No. 22908 


Dear Mr. Miller: 


Your letter of February 22, 1957, submitting 
affidavits on behalf of the captioned individual is here- 
with acknowledged. The data submitted by you will be 
reviewed, and you will hear further from this office in 
the near future in this regard. 


Very truly yours, 


VJIM:1w 
CC: Miss Roche 


[ Filed May 18, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JAMES ELMER KENNETT, 
Plaintiff, 
Civil Action No. 1616-57 


JOHN L. LEWIS, ET AL., 
Defendants. 


ORDER 


The above entitled action having come on for trial before the 
Court without a jury, on May 9th and May 10th, 1960, the Plaintiff appear- 
ing in person and by his attorney, Warren E. Miller, and the Defendants 
appearing by their attorneys of record; and the Court having heard all 
the evidence adduced in Open Court by the Plaintiff and the Defendants, 
and having heard argument by counsel for all parties in Open Court, and 
the Court having announced its decision, wherein its findings of fact and 
conclusions of law are set forth, it is by the Court, this 18th day of May, 
1960, 
ORDERED, That Plaintiff's Complaint be and the same is hereby 
dismissed with prejudice. 


/s/ ALEXANDER HOLT ZOFF 

JUDGE 

Seen: | 
/s/ Warren E. Miller 

Attorney for Plaintiff 


[ Filed June 13, 1960] 


NOTICE OF APPEAL 
Notice is hereby given this 13th day of June, 1960, that James 
Elmer Kennett, Plaintiff hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 18th day of May, 1960 in favor of defendants against said 
James Elmer Kennett. 


/s/ Warren E. Miller 
Attorney for James Elmer Kennett, 
Plaintiff, 
910 Seventeenth Street, N.W. 


Washington, D. C. 


[ Copy mailed to Edward L. 
Carey this 13th day of June, 1960] 


[ Filed July 20, 1960] 
STIPULATION 

It is stipulated by and between Warren E. Miller, attorney for 
plaintiff, and Edward L. Carey, attorney for defendants, that photo 
copies of Exhibits offered in evidence by plaintiff or defendant in the 
above styled case may be substituted in the place and stead of the 
original exhibits and may be considered with the same force and 
effect as the original documents. 


/s/ Warren E. Miller 
910 - 17th Street, N.W. 
Washington, D. C. 
Attorney for Plaintiff 


/s/ Edward L. Carey 


Bowen Building 
Washington, D. C. 
Attorney for Defendants 


IN THE 


United States Court of Appeals 


For rae District or Copumsm Ciecorr 


No. 15,892 


James Eimer Kennett, Appellant, 
Vv. 


Joun L. Lewis, JosepHine Rocue, and Henry G. Scar, 
Trustees, Untrep Muse Workers oF AMERICA WELFARE 
anp Rermement Funp or 1950, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


Epwakp |L. Carey 

Vat J. Mrrex * 

Cxastes Lb. Woman 
821 Fifteenth Street, N. W. 
Washington 5, D. C. 
Attorneys for Appellees. 


Puss or Braon S. Anas, Wasmmoron, D.C. 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Appellees the question is: 


1. Was the decision of the Trustees of the United Mine 
Workers of America Welfare and Retirement Fund of 1950 


terminating Appellant’s pension based upon substantial 
evidence and not arbitrary or capricious. 


INDEX 


Statement of Questions Presented 
Counter-Statement of the Case 
Summary of Argument 
Argument 


Appellant Failed to Meet the Requirements of 
Coverage as Required by Law and Enactment of 

the Trustees, and Therefore Could Not be a Bene- 
ficiary of This Trust 10 
Appellant’s Alleged Employment at Black Coal 
Company Did Not Constitute Genuine Employment 

and Such Finding Was Supported by Substantial 
Evidence 

Judicial Review of the Decisions of the Trustees .. 


Certification by Local Union Is Merely Probative, 
Not Conclusive 


The Trustees Properly Terminated Appellant’s 
Pension 


Conclusion 
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IN THE 


United States Court of Appeals 


For rae Disteicr or CotumBia Crecurr 


No. 15,892 


James Extmer Kennert, Appellant, 


v. 


Joux L. Lewis, JosepHtve Rocue, and Henry G. Scummwr, 
Trustees, Unrrep Mine Wogkers or AMERICA WELFARE 
anp RETIREMENT Funp or 1950, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


On May 29, 1946, the coal industry through the efforts 
of the collective bargaining agent of its employees gave 
birth to the industry’s first welfare and retirement fund.* 

1 Final Report of the Subcommittee on Welfare and Pension Funds, &th 
Congress, pursuant to 8. Res. 40 as extended by 8. Res 200 and S. Res. 232. 
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Following the return of the mines to the operators by the 
Government, the United Mine Workers of America Welfare 
and Retirement Fund of 1947, came into being. Due to 
ensuing litigation, the first pension check was not issued 
until September, 1948.2 The Trustees of the 1947 Trust 
enacted resolution number 20, which set forth the require- 
ments for eligibility for a pension. 


Appellant, commenced working in the coal industry in 
1901 (J.A. 28), and continued to be so employed for the 
most part until 1931 (J.A. 29). From 1931 until September, 
1948, Appellant left the coal industry. During this interval 
he was the owner of a eighty acre farm (J.A. 39). Appel- 
lant alleges that in September, 1948 he began working with 
the Black Coal Company, and continued to so work until 
March, 1949 (J.A. 29). On May 2, 1949, Appellant filled 
out an application for a pension which was subsequently 
transmitted to the Trustees of the United Mine Workers 
of America Welfare and Retirement Fund of 1947 
(J-A. 59). 


On July 13, 1949, Appellant application for a pension 
was approved retroactive to April, 1949. (J.A. 86). The 
notice of authorization of the pension notified the recipient 
that it was subject to termination by the Trustees (J.A. 
85, 86). 


Subsequent thereto the Trust became inoperative, and 
on March 5, 1950, a new Trust, the United Mine Workers of 
America Welfare and Retirement Fund of 1950 came into 
being as the result of the National Bituminous Coal Wage 
Agreement of 1950 (J.A. 113-118). This was a distinct and 
separate entity from the 1947 Trust. 


Appellant continued to receive a pension from the Trus- 
tees of the United Mine Workers of America Welfare and 
Retirement Fund of 1950 until April 27, 1953 when he was 
notified that an investigation had been conducted with 


21d at page 169. 
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regard to his eligibility to receive a pension from the 1950 
Trust; that it had been found that the initial authorization 
for a pension had been based on faulty evidence; and fur- 
ther pension payments to Appellant were suspended 
(J.A. 75). 


More than three years later, Appellant’s counsel directed 
an inquiry to the Trustees of this Fund (J.A. 74). He was 
immediately advised that the case of James Elmer Kennett 
would be looked into, and he would be advised with respect 
to it (J.A. 74). On November 22, 1956, Counsel for Appel- 
lant requested a conference with the Counsel to the Trus- 
tees with respect to this and other cases (J.A. 73). Coun- 
sel for Appellant was then notified that the Fund had 
completely reviewed the case of Appellant and it had been 
determined that he did not meet the requirements of 
eligibility for a pension (J.A. 72). 


A conference was then set up to discuss several cases 
including that of Appellant (J.A. 70, 71). The conference 
was held on December 10, 1956 and a memorandum con- 
cerning the same was placed in the files of the Trustees 
(J.A. 66). On February 22, 1957, counsel for Appellant 
submitted several affidavits to Counsel to the Trustees in 
connection with Appellant’s case (J.A. 94). On February 
26, 1957, counsel for Appellant was notified by Val J. 
Mitch, Counsel to the Trustees, that the affidavits sub- 
mitted would be reviewed and he would be advised in the 
near future (J.A. 128). On March 19, 1957, Mr. Mitch noti- 
fied counsel for appellant that the complete file of Appellant 
had been reviewed in the light of the affidavits submitted 
and that such information was not sufficient to warrant 
approval of Appellant’s pension application (J.A. 102). 

On June 29, 1957, more than four years after the termi- 
nation of his pension, Appellant filed suit against the Trus- 
tees of the United Mine Workers of America Welfare and 
Retirement Fund of 1950, alleging that he was a beneficiary 
of the Trust whose pension had been erroneously termi- 
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nated (J.A. 1, 3,4). The Trustees denied that Appellant’s 
pension had been wrongfully and erroneously terminated, 
and denied that he had ever been eligible for a pension 
(J.A. 5, 6). 


The evidence adduced at trial manifested that the United 
Mine Workers of America Welfare and Retirement Trust 
of 1950 is an irrevocable trust created pursuant to Section 
302 (c) of the Labor Management Relations Act, 1947? for 
enumerated health and welfare purposes (J.A. 114, 115). 
The Trust Indenture (J.A. 114-118), among other things, 
granted to the Trustees thereof the following powers: 


Subject to the stated purposes of this Fund, the Trus- 
tees shall have full authority, within the terms and 
provisions of the ‘‘Labor-Management Relations Act, 
1947,’ and other applicable law, with respect to ques- 
tions of coverage and eligibility, priorities among 
classes of benefits, amounts of benefits, methods of pro- 
viding or arranging for provisions for benefits, invest- 
ment of trust funds, and all other related matters. 
(Emphasis added) (J.A. 115). 


The Trust Indenture further provided that the Trust Res 
would consist of monies paid to the Trustees by signatories 
thereto based upon a certain sum of money per ton of coal 
produced for use or for sale. The Trust Indenture stated: 


Title to all the monies paid into and or due and owing 
said Fund shall be vested in and remain exclusively in 
the Trustees of the Fund, and it is the intention of the 
parties hereto that said Fund shall constitute an irre- 
vocable trust ... (J.A. 116). 


Resolution 20, which had been enacted by the Trustees 
of the 1947 Trust, provided as one of the requirements of 
eligibility for a pension that an applicant must have com- 
pleted twenty years of service and retired from the 
Bituminous Coal Industry on or after May 29, 1946 (J.A. 


3 Act of June 23, 1947, C. 120 Title III, Sec. 302(c), 61 Stat. 157; US.CA, 
Title 29, See. 186(e). 
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63-67). By service was meant, working in a classified posi- 
tion for a period of time per year, for an employer in the 
Coal Industry and earning a minimum amount of money in 
wages (J.A. 64). By retirement was meant the permanent 
cessation of work in the Bituminous Coal Industry 
(J.A. 66). 


Mr. Robert T. Boylan, Assistant to the Director of the 
United Mine Workers of America Welfare and Retirement 
Fund of 1950, testified on behalf of Appellant that Appel- 
lant’s pension was terminated because Appellant had not 
been employed in the bituminous coal industry after May 
29, 1946 (J.A. 17). Mr. Boylan further testified, that Ap- 
pellant’s alleged employment at the Black Coal Company 
from September, 1948 to March, 1949 was not genuine 
employment; that is, that it was merely a sham, ‘‘. . . just 
@ man who comes to the mine and sits around and doesn’t 
engage in productive employment for a livelihood but he 
merely puts time in there in order to qualify himself for 
a pension.”” (J.A. 18). In addition, Appellant was not 
regarded as an employee (J.A. 19), 


Records of the Social Security Administration showed 
that Appellant was not employed at any time subsequent 
to 1937 when the program was inaugurated (J.A. 20, 78). 
The Fund conducted two investigations (J.A. 22) which 
resulted in obtaining information that the Black Coal Com- 
pany and several similar coal companies in that area were 
not really mines in which men worked for a livelihood, but 
mines newly opened by persons who had been out of the 
coal industry for a long time and were advanced in years, 
persons who tried to make believe that they were working 
in order to qualify for a pension by establishing retirement 
from the coal industry subsequent to May 29, 1946. (J.A. 
20). No records of any kind existed to show that the 
Black Coal Company actually operated (J.A. 22). 


With respect to the certification by the officers of the local 
union on Appellant’s application for a pension (J.A. 61), 
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Mr. Boylan testified that Mr. Brown, the President, later 
recanted his statement in support of Appellant with respect 
to his employment at Black Coal Company (J.A. 24). Mr. 
Bemis, another officer, had made statements for many other 
men such as Appellant, which were found not to be correct. 
In addition, Mr. Bemis had been out of the mines since 
around 1930 and had returned for a very brief period after 
the pension program was established (J.A. 24, 25). 


Appellant, when he testified at trial, in response to a 
question by the Court stated that he was an owner of the 
Black Coal Company (J.A. 33); that he was a partner in 
that mine (J.A. 34, 41). 


Mr. Elmer Barton, who testified at trial on behalf of the 
Appellant, stated that all the equipment which was pur- 
chased during the period of September, 1948 to March, 1949, 
was purchased by all three of the persons working at Black 
Coal Company (J.A. 44). Mr. Barton testified that every 
Saturday evening, after the expenses were deducted, the 


income was split three ways, one to himself, one to Mr. 
Kennett and one to Mr. Black regardless of the amount 
(J.A. 45). 


During the period of September, 1948 to March, 1949 the 
Black Coal Company paid royalties to the Trustees of the 
United Mine Workers of America Welfare and Retire- 
ment Fund of 1947 in the amount of Thirty Eight Dollars 
($38.00) (J.-A. 27). Computed at the then rate of royalty, 
this amounted to approximately one hundred ninety tons of 
coal produced for use or for sale by the Black Coal Com- 
pany. Appellant testified that he worked six days a week 
during this period (J.A. 41), during the seven months of 
alleged operation. 


Upon the conclusion of the introduction of all evidence 
the Court announced its opinion wherein it set forth its 
findings of fact and conclusions of law (J-A. 52-58), and 
entered judgment dismissing the complaint (J.A. 129). Ap- 
pellant then noted an appeal to this Court (J.A. 130). 
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SUMMARY OF ARGUMENT 


In 1949, the Trustees of the United Mine Workers of 
America Welfare and Retirement Fund of 1947 approved 
Appellant’s application for a pension. The requirements 
of eligibility for such a pension as set forth in Resolution 
number 20 enacted by these Trustees were, insofar as here 
pertinent, that the Applicant must have completed twenty 
years service in the coal industry on or after May 29, 1946. 
In 1953, the Trustees of the United Mine Workers of 
America Welfare and Retirement Fund, a different entity, 
following an investigation terminated Appellant’s pension. 


The United Mine Workers of America Welfare and Re- 
tirement Fund of 1950 is an irrevocable trust created by 
the parties to the National Bituminous Coal Wage Agree- 
ment of 1950, to wit, coal operators signatory thereto and 
the United Mine Workers of America, a labor union. That 
this Fund is a trust is manifested by the intention of the 
settlors as set forth in the Trust Indenture and the Labor 
Management Relations Act, 1947, which requires it to be 
a trust. 


In the Trust Indenture the Trustees are given fall 
authority with respect to questions of coverage and eli- 
gibility and all other related matters, in addition to other 
powers enumerated therein. This broad discretionary 
power of the Trustees is subject to the purposes of the 
Trust, the Labor Management Relations Act, 1947, and 
other applicable law. The Labor Management Relations 
Act, 1947, permits the creation of a trust only for the sole 
and exclusive benefit of employees (and their dependents) 
of contributing employers. 


The scope of judicial review of decisions of the Trustees 
in passing upon applications submitted by those who desire 
to become beneficiaries of the Trust, where the settlors of 
the Trust have given the Trustees broad discretionary 
authority with respect to eligibility and coverage and re- 
lated matters, is limited to a consideration of whether the 
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Trustees have acted; arbitrarily or capriciously; whether 
their conduct is tainted by fraud; or whether they have 
made an erroneous decision on a question of law. Whether 
or not the decision of the Trustees is supported by sub- 
stantial evidence is a definitive statement of what involves 
arbitrary action. 


The evidence adduced at trial disclosed that Appellant 
admitted he was a partner or owner of the Black Coal Com- 
pany; that the three persons who allegedly worked this 
mine split the profits derived therefrom. 


Resolution 20, enacted by the Trustees of the 1947 Trust, 
in defining a year of service, states that the employee must 
work for an employer for a certain amount of time and for 
certain minimum wages. 


There was substantial evidence before the Trustees that 
Appellant was not an employee of the Black Coal Company 
as required by the Labor Management Relations Act, 1947 


and the Resolution enacted by the Trustees of the 1947 
Trust. 


The investigations conducted by the Trustees of the 1950 
Trust revealed that Appellant left the coal industry in 
1931. That subsequent to the creation of the trust, Appel- 
lant allegedly went to work for the Black Coal Company; 
that he was not engaged in genuine employment for a live- 
lihood; that social security records showed that Appellant 
was not employed from 1937 to date; that statements made 
by persons in support of Appellant’s claim of employment 
at Black Coal Company were recanted or were made by 
persons who had made other statements for other persons 
which the Trustees had later found to be incorrect. 


There was substantial evidence before the Trustees of 
the 1950 Trust, that Appellant was not genuinely employed 
at the Black Coal Company as alleged, and he therefore 
failed to meet the requirements of eligibility for a pension. 
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The Trial Court had the opportunity to hear and see 
Appellant and his witnesses and to weigh their credibility. 
The findings of the Trial Court on these questions of fact 
should not be upset unless clearly erroneous. 


Certification by a local union as to Appellant’s service 
constitutes probative evidence only and is not conclusive, 
particularly when the person making the certification later 
recanted his statement as to service at the Black Coal Com- 
pany, and another person had made previous incorrect 
statements to the Trustees. 


Appellant’s contention that the Trustees denied him pro- 
cedural due process contrary to the Fifth Amendment to 
the Constitution of the United States is without merit since 
the Fifth Amendment is applicable only to action by the 
Federal Government. The procedures used by the Trustees 
in their internal affairs are proper and are designed to pro- 
tect those who are genuine beneficiaries of this Trust. Ap- 
pellant was permitted to submit evidence to support his 
position even after the Trustees had terminated his pension. 
His case was reviewed completely on two occasions after 
the date of termination. Appellant was also unable to 
establish his position after a full judicial hearing on the 
issue. 


Appellant’s last contention that the Trustees did not 
pass upon the termination of his pension is not supported 
by any evidence. However, if Appellant’s contention was 
factually correct, the test with respect to delegation of 
authority is, what would a reasonable prudent man do. This 
Trust is an extremely large organization, expending vasts 
sums of money to beneficiaries, and receiving and passing 
upon great numbers of applications for benefits. A rea. 
sonable pradent man would delegate authority, if he were 
a trustee of such a trust, retaining supervisory control. 


The power of delegation of authority can be found in 
the instant case within the express or implied powers 
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granted to the Trustees and set forth in the Trust Inden- 
ture. 


The evidence discloses that in any event, Appellant sued 
the Trustees, obtained personal service upon them and they 
denied in their answer that they had wrongfully terminated 
Appellant’s pension. 


ARGUMENT 
Appellant Failed to Meet the Requirements of Coverage as 


Required by Law and Enactment of the Trustees, and 
Therefore Could Not be a Beneficiary of This Trust 


The parties to the National Bituminous Coal Wage 
Agreement of 1950, to wit, coal operators signatory thereto 
and the United Mine Workers of America, a labor union, 
created by said Agreement an irrevocable trust known as 
the United Mine Workers of America Welfare and Retire- 
ment Fund of 1950. Barlow v. Roche et al., 161 A. 2d 58, 
App. den. D.C. Cir. No. 15,951. See also, Lewis v. Quality 
Coal Corporation, 7th Cir., 270 F. 2d 140. Lewis, et al. v. 


Quality Coal Corporation, 7th Cir. 243 F. 2d 769, cert. den. 
355 U.S. 882; Ruth v. Lewis, et al. (USDC D.C.) 166 F. 
Supp. 346; Yonce v. The Miners Memorial Hospital Ass’n., 
et al. (USDC W.D. Va.) 161 F. Supp. 179 at 186, Van Horn 
v. Lewis, et al., (USDC D.C.) 79 F. Supp. 541; Hobbs v. 
Lewis, et al., (USDC D.C.) 159 F. Supp. 282; Hobbs v. 
Lewis, et al., 197 Tenn. 44, 270 S.W. 2d 352. 


That this Fund is a trust is manifested by the intention 
of the parties creating it as contained in the Trust Inden- 
ture. The Labor Management Relations Act, 1947, supra, 
requires that such a fund be a trust.5 


4°<Tt is agreed that this Fund is an irrevocable trust created pursuant to 
Section 302(¢) of the ‘‘Labor-Management Relations Act, 1947,’? and shall 
endure as long as the purposes for its creation shall exist.”’ (J.A. 114) 

“Title to all the moneys paid into and or due and owing said Fund shall 
be vested in and remain exclusively in the Trustees of the Fund, and it is 
the intention of the parties hereto that said Fund shall constitute an 
irrevocable trast ...’’ (J.A. 116). 


SSee Section 302(c)(5); U.S.C.A. Title 29, Sec. 196(c) (5). 
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The settlors of this Trust granted to the Trustees in the 
Trust Indenture full authority with respect to questions of 
coverage and eligibility and all other related matters.® 
However, the Trust Indenture stated that the full authority 
which the Trustees were granted was subject to the pur- 
poses of the Trust, the Labor Management Relations Act, 
1947, and other applicable law.” 


Section 302 (c) of the Labor Management Relations Act, 
1947, supra, (U.S.C.A., Title 29, Sec. 186(c)) provides: 


(c) The provisions of this section shall not be appli- 
cable (1) ...; or (5) with respect to money or other 
thing of value paid to a trust fund established by such 
representative, for the sole and exclusive benefit of 
the employees of such employer, and their families and 
dependents... (Emphasis added). 


The trustees of the United Mine Workers of America 
Welfare and Retirement Fund of 1947, who acted under 
similar authority and law, in enacting Resolution 20 pro- 


vided that in order for an applicant to be eligible for a pen- 
sion he must have completed twenty years of service in the 
coal industry on or after May 29, 1946. A year of service 
was defined by the Resolution as one in which the appli- 
cant, ‘‘(1) Worked in a job classified in any National Coal 
Wage Agreement for two (2) quarters for an employer in 
the Coal Industry ...’? (Emphasis added).* 


The evidence adduced at trial showed conclusively that 
Appellant was not an employee of an employer, when he 
allegedly worked at the Black Coal Company during the 
period of September, 1948 to March, 1949. Appellant ad- 
mitted he was a partner and an owner. Both he and Mr. 
Barton testified that after the expenses were deducted each 
week they split up the difference, three ways. Mr. Barton 


6JA. 115, 
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testified, that with respect to equipment purchased after 
they started working, all three of them paid for it. It is 
clear from the manner in which they divided up the money 
and paid expenses that all three of the men including Ap- 
pellant paid his share for the rental of the property. In 
addition the Trustees investigators reported that Appellant 
informed them that ‘‘he and Oscar Black and Elmer Barton 
formed a partnership to mine some coal in a small out- 
cropping on the Stepman lease, ...’® Thus there existed 
substantial evidence that Appellant was not an employee. 
Section 302(c) (5) of the Labor Management Relations Act, 
1947, supra, permits payments to be made from a trust fund 
only for the sole and exclusive benefit of employees of 
contributing employers, their familities and dependents. 
Regulation 20 enacted by the Trustees of the 1947 Trust 
required an applicant to be an employee. 


It is respectfully submitted that Appellant not being an 
employee cannot be a beneficiary of this Trust. 


Appellant’s Alleged Employment at Black Coal Company Did 
Not Constitute Genuine Employment and Such Finding 
Was Supported by Substantial Evidence 

The evidence adduced at trial (hereinbefore referred to 
in the Counter-statement of the case) disclosed that two 
investigations conducted by the Trustees resulted in find- 
ings that the Black Coal Company was one of several mines 
in the area that were recently opened up by men who had 
been out of the coal industry for lengthy periods of time; 
and men who were not working for a livelihood but merely 

sitting around putting in time in order to qualify for a 

pension from the trust. Most of the men, such as Appel- 

lant, were advanced in years. Social Security records 

showed that Appellant was not employed as alleged. A 

royalty of Thirty Eight Dollars ($38.00) was paid by the 

Black Coal Company to the Trust and Appellant and his 


9J.A. 76. 


13 


two partners expected to receive pension benefits amount- 
ing to a total of approximately Fifty Five Thousand Dol- 
lars ($55,000.00) based on their life expectancy. The evi- 
dence further disclosed that based on the prevailing rate 
of royalty, Appellant and his two partners mined only one 
hundred ninety tons of coal for use or for sale. This, 
despite Appellant and his partner’s testimony that they 
worked seven months and six days a week, was all the 
coal that they were able to mine for use or for sale. 


With respect to the remaining two hundred tons of coal 
that they allegedly mined, it must be presumed from their 
testimony that it was mined for use or for sale, and conse- 
quently Appellant and his two partners failed to pay to 
the Trustees the royalty that was due them. 


In the instant case, the Court had the opportunity to 
observe Appellant and his witnesses and to weigh the 
credibility of the testimony given. Findings of the trial 
court should not be set aside unless clearly erroneous. 
Federal Rules of Civil Procedure, Rule 52 (a); United 
States v. U. S. Gypsum Co., 333 U.S. 364, at 394, 395, 68 
S. Ct. 525, 92 L. Ed. 746; Tucker et al. v. Meredith, 98 US. 
App. D.C. 90, at 96, 232 F. 2d 347; Esso Standard Oil Co. 
v. Sun Oil Company, 97 U.S. App. D.C. 154, 156, 229 F. 2d 
37, cert. den. 351 U.S. 973. 


It is respectfully submitted that the above facts consti- 
tute substantial evidence that Appellant and his two part- 
ners were not engaged in genuine employment at the Black 
Coal Company during the period September 1948 to March, 
1949. 


Judicial Review of the Decisions of the Trustees 


When an applicant for a pension from this Trust, believ- 
ing that he is entitled to status as a beneficiary is denied 
by the Trustees, or having status, the same is terminated 
by the Trustees, and the applicant files an action in court, 
the question immediately arises as to the scope of review 
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of the decision of the Trustees. Appellant does not ques- 
tion the test applied by Judge Holtzoff in the instant case. 


The Trust Indenture gave to the Trustees broad discre- 
tionary powers including full authority with respect to 
questions of coverage and eligibility and all other related 
matters. This discretion was limited only by the purposes 
of the Trust, the Labor Management Relations Act, 1947 
and other applicable law.” 


The scope of judicial review with respect to cases involv- 
ing this particular Trust have been the subject of much 
comment in the Courts of the District of Columbia. Judge 
Youngdahl in Ruth v. Lewis, et al., 166 F. Supp. 346, stated 
that it was not the function of the Court to run the trust, 
and limited the scope of review of decisions of the Trustees 
to those cases where the applicant can show a breach of a 
fiduciary duty, fraud or arbitrary action. 


In Barlow v. Roche et al. (Mun. Ct. App. D.C.) 161 A. 2d 
58, at — App. den. D.C. Cir No 15, 951, the Court in affirm- 


ing the decision of the trial court said: 


This is not to say that action taken by the Trustees is 
immune from judicial observation. It means that 
courts will be and should be very hesitant to substitute 
their judgment for that of the Trustees when the latter 
act, within the realm of discretion, by invoking the 
power which has been granted and which they are obli- 
gated to exercise. Accordingly, courts will, when a 
trustee is attacked, call for evidence of conduct which 
is tainted by fraud, or is malicious in its nature, or is 
perpetrated in bad faith, or which is so arbitrary and 
cavalier in its manner that it is an abuse of the au- 
thority purportedly exercised. 


In Marlowe v. Lewis, et al., Civil Action No. 1615-57, 
Judge Curran held that the Applicant must show that the 
Trustees were arbitrary and capricious in their decision. 

10 J.A, 115, 

11 J.A, 115. 
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In Gambrell v. Lewis, et al., Civil Action No. M35301-58, 
Judge Fickling of the Municipal Court held that the Trus- 
tees must be shown to have been arbitrary or capricious 
in making their decision. 

In the instant case, Judge Holtzoff stated the test to be, 
whether there was substantial evidence to support the deci- 
sion of the Trustees, or whether they made an erroneous 
decision on a question of law. He pointed out that the 
court should not weigh the evidence.2 


The test set forth by Judge Holtzoff was followed by 
Judge McGuire in Capirosso v. Lewis, et al., — F. Supp. —, 
Civil Action No. 463-59. See also Luchetti v. Lewis, D.C. 
Civil Action No. 3522-54. 


It is respectfully submitted that the test applied by Judge 
Holtzoff in the instant case is merely a more definitive 
statement as to what constitutes arbitrary or capricious ac- 
tion by the Trustees. Certainly, if the Trustees deny an 
applicant his status as a beneficiary, they must have sub- 


stantial evidence to support their decision that the appli- 
cant does not meet the requirements of coverage or eli- 


gibility. 


In only one case, has the Court apparently applied a 
different rule. In Hobbs v. Lewis, et al., 159 F. Supp. 282, 
decided prior to any of the aforesaid cases, the Court did 
weigh the evidence, and in doing so found that the appli- 
cant was eligible for a pension. In other words, what the 
Court did was sit as a super-trustee, to hear the case de 
novo. Such review was certainly not intended by the 
settlors, for otherwise, the power granted to the Trustees 
has no meaning, since the Court would sit in final judgment 
on the facts presented to it, de novo. 


Courts of many jurisdictions have held that where a 
settlor grants discretionary power to a Trustee, a court 


2A, 56, 
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should not interfere with the exercise of that discretion 
unless arbitrary action be shown.* 


It is respectfully submitted that the test of judicial review 
expounded by Judge Holtzoff in the instant cause is correct. 


Certification by Local Union Is Merely Probative, 
Not Conclusive 

Appellant argues that the Trustees of this Trust were 
arbitrary and capricious in failing to recognize the certi- 
fications of the local union and the district of the United 
Mine Workers of America as satisfactory proof of service 
at the Black Coal Company during the period of Septem- 
ber, 1948, to March, 1949. 


What Appellant is saying in this argument is that cer- 
tifications by local unions, whether or not they are factually 
correct, are binding on the Trustees with respect to the 
employment of the applicant covered by such certification. 
Under this theory the Trustees would not be at liberty to 


consider other evidence which might be diametrically op- 
posed, but would be bound by a certification made by an 
officer of a labor union local. It would mean that the 


18 Lindsay v. White et al, 212 Ark. 541, 206 S.W. 2d 762; Greenleaf v. 
1st National Bank in Santa Ana, 101 Cal. App. 658, 225 P. 2d 945, City 
of Bridgeport v. Reilly, 133 Conn. 31, 47 A. 2d 865; Eloman v. Doctors 
Hospital, Inc. (Mun. Ct. App. D.C.) 76 A. 2d 782; Richmond v. Stamm, 339 
I. App. 274, 89 N.E. 2d 745; Robinson v. Elston Bank & Trust Co., 113 
Ind. App. 633, 48 N.E. 24 181; Barnhouse v. Lewis, —— Iowa ——, 93 
N.W. 2d 117; Gustafson v. Abercrombie, 178 Kan. 230, 284 P. 2d 615; 
Offutt v. Offutt, 204 Md. 101, 102 A. 2d 554; McMahan v. Krapf, 323 Mass. 
118, 80 N.E. 2a 314; Plunkett v. Lampert, 231 Minn. 484, 43 N.W. 2d 
489; Attix v. Robinson, (USDC D. Mont.) 155 F. Supp. 592; Scully v. Scully, 
162 Neb. 368, 76 N.W. 2d 239; Morse v. Trentini, 100 N.H. 153, 121 A. 
2a 563; McFerran v. Patterson National Bank, 125 NJ. Eq. 456, 6 A. 2d 
403; In Re Schub’s Estate, 165 N.Y.S. 2d 851; Woodward v. Mordecai, 234 
N.C. 463, 67 S.E. 24 639; Hopkins v. The Cleveland Trust Co., 163 Ohio St. 
539, 127 N.E. 2d 385; Rowe v. Rowe, —— Or. ——, 374 P. 2d 968; Damiani v. 
Labasco et al., 367 Pa. 1, 79 A. 2d 268; Nations v. Ulmer, —— Tex. Civ., —— 
122 S.W. 2d 700; Monroe v. Winn, 16 Wash. 24 497, 133 P. 2d 952; Goetz v. 
Old National Bank of Martinsburg, 140 W. Va. 422, 84 S.E. 2d 759; La Bonde 
v. Weckesser, 265 Wis. 641, 62 N.W. 2d 561. 
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officers of the local union rather than the Trustees were 
passing upon the eligibility of the various applicants seek- 
ing to become beneficiaries of the Trust. This clearly was 
not the intention of the settlors. 


In the instant case, the testimony at trial revealed that 
one of the officers who executed the cerification of the local 
union at a later date recanted his statement. Another 
officer who executed the certification was found to have 
executed many certifications which were proved to be in- 
correct. In addition he was in a similar position as Appel- 
lant, having been out of the coal industry since approxi- 
mately 1930 and having returned after the pension program 
came into existence. 


On the other hand documentary proof from Social Se- 
curity records established that Appellant was not em- 
ployed subsequent to 1937. Investigations by the Trustees 
determined that not only was Appellant admittedly a part- 
ner in this venture at the Black Coal Company, but also 


that his alleged employment was not genuine. Nor, were 
the investigators able to locate any records to support the 
claim of Appellant, and neither was Appellant able to 
produce any documentary evidence. 


It should also be noted that with respect to the issue of 
whether Appellant was an employee or an employer, it 
could not reasonably be expected that the local union would 
make a legal determination on this point. 


It is respectfully submitted that the certifications made 
by the local union and the District in this case cannot be 
binding upon the Trustees where the Trustees have con- 
trary evidence in their possession and where the invalidity 
of the certification in one case has been admitted, and in 
the other is questionable. 


Interspersed throughout his brief and in particular in the 


fourth question presented in his brief, Appellant contends 
that the Trustees of this Trust denied him procedural due 
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process of law in terminating his pension contrary to the 
Fifth Amendment to the Constitution of the United States. 


It needs no citation of authority, and as Judge Holtzoff 
concedes in his opinion, that the Fifth Amendment to the 
Constitution of the United States has no application to 
private parties but only to the Federal Government. 


The procedures adopted by the Trustees for the internal 
affairs of the Trust Fund are fair and protect the bene- 
ficiaries of the Trust. An applicant may and often does 
submit further evidence in support of an application which 
has been denied. Upon receipt thereof, just as in the instant 
case, the matter is reviewed in the light of the new informa- 
tion and a determination is made. 


Appellant not only has had the benefit of two additional 
complete reviews of his case within the Trust Fund itself, 
but has also presented his case in full before the Court. 
Therefore Appellant cannot claim that the procedures of 
the Trust Fund have had any bearing on the outcome of 
his case. 


The Trustees Properly Terminated Appellant's Pension 


The record in this cause is devoid of any evidence indicat- 
ing as Appellant alleges that the Trustees did not approve 
the termination of his pension. To the contrary, the evi- 
dence indicates clearly that the termination was approved 
by the Trustees. 


However, assuming only for the purposes of argument, 
that Appellant’s factual contention was correct, the Trus- 
tees would have the right to delegate to its employee these 
duties. 


This Trust Fund is an extremely large organization. 
During the past five fiscal years the Trustees have paid to 
beneficiaries the sum of Six Hundred Eighty Four Million, 
Two Hundred Twenty Seven Thousand, Nine Hundred 
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Seven Dollars and Seven Cents ($684,227,907.07).* In the 
past fiscal year alone, two hundred seven thousand seventy 
three (207,073) persons were beneficiaries of this Trust.” 
In the fiscal year ending June 1953, 6706 applications for 
pension benefits were approved by the Trustees. 


In cases involving delegation of authority, the test is 
that of the reasonably prudent man. The Trustees can 
properly permit others to perform acts which they cannot 
reasonably be required to perform, if that is what a reason- 
ably prudent man would do.’* In a trust of this size, it 
is apparent that a reasonably prudent man acting as Trus- 
tee would delegate such duties, while still retaining a 
general supervision over the work of his employees. Miss 
Josephine Roche, a Trustee of this Trust, is the Director 
of this Trust Fund specifically charged with the task of 
administering the Trust Fund. 


A trust fund of this size, except for the fictional corporate 
entity is not unlike a bank with respect to the question of 


proper delegation of authority. A bank’s use of its officers 
and employees is not considered delegation of authority, 
but action.” 


If the Trust Indenture empowers the Trustees to dele- 
gate certain powers then of course there is no question. 
In the instant case, the Trustees were given full and com- 
plete authority with respect to questions of coverage and 
eligibility, and all other related matters (J.A. 115). As 
was pointed out by the Court in Barlow v. Roche, et al., 
supra, the Trustees have not only broad discretionary 


14 United Mine Workers of America Welfare and Retirement Fund, Report 
for the Year ending June 30, 1960, Library of Congress Catalogue Card 
Number 52-25786. 


15 Td, 


16 Scott, The Law of Trust, 2nd ed. Sec. 171, 171.2; Bogert, Trust and 
Trustees, Sec. 555, pg. 57. 


17 Bogert, Id. at pg. 55. 
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express powers, but also those powers necessarily implied 
from the nature and complexity of the purpose for which 
the Trust exists. Certainly within these broad express and 
implied powers is the authority to delegate certain duties 
to employees of the Trust, over which the Trustees exercise 
a general supervision. 


In the instant case, it must also be remembered, that 
Appellant sued and obtained personal service upon the 
three Trustees. They answered his complaint and denied 
that his pension had been wrongfully terminated, and they 
have defended the cause to its conclusion. 


CONCLUSION 


The Appellee Trustees respectfully submit that for the 
foregoing reasons the judgment of the United States Dis- 
trict Court for the District of Columbia in the instant case 
should be affirmed.* 


Epwarp L. Carey 
Vax J. Mirren 
Cuaztes L. Wioman 


Attorneys for Appellees 


18 Appellees desire to point out that with respect to costs, the Joint 
Appendix filed in this cause and prepared by Appellant contains substantially 
more material than the Designations of Record filed by Appellant and Appellee. 
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The principal thrust of appellant's brief was a charge that the 
action of the appellees in terminating and in refusing to reinstate 
appellant's pension was arbitrary and capricious; and that such arbi- 
trary and capricious action was not (as the trial court held) cured by 
the submission of certain ex parte affidavits. 


Appellees in attempting to answer this charge state (at p. 9) that 


the procedures were "proper," and at p. 18 that they were "fair," and 
point out that the Fifth Amendment operates only in the field of Federal 


law. 


The procedures of the appellees were neither fair nor proper, and 


were arbitrary and capricious. 


It is evident upon reviewing appellees’ brief that the appellees' 
employees in this case had made up their minds before their investi- 
gators were ever sent to the field to talk to appellant to see whether 
he was rightfully drawing a pension. Word had come to appellees' em- 
ployees, evidently, that there were in operation what they refer to as 
“pension milis"' where old miners might qualify for a pension. These 
old miners were men who had spent a lifetime in coal mining; otherwise 
their "pension mill" would be useless to them. This was the only thing 
that the appellees! employees had before them. Appellant, who started 
to draw his pension in April, 1949, could not in 1953 produce records 
from the mine where he had worked — they had been destroyed some- 
time after he started to draw his pension by the wife of the man who 
appellees say now was never his employer. The regulations of the trustees 
do not make the lack of social security records conclusive evidence to bar 
approval of an applicant's application for a pension. Presumably the reg- 
ulations could have done so, but they did not. However, the effect of the 
appellees’ action in this case was to make such a lack of social security 
records conclusive; in the face of a directive in their regulations that the 
certification of district and local union officials would be binding, which 
the appellees’ employees ignored. The appellees' brief repeatedly refers 
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to an investigation where it is alleged such certifications were found to 
be of doubtful value in appellant's case. This was in 1958 — five years 
after appellant's pension was terminated. All that the appellees had be- 
fore them so far as their file discloses was this anonymous information 
that "pension mills" were operating, coupled with lack of social security 


records, and inability of appellant to produce records which because of 
the lapse of time had been destroyed. Repeatedly, when the trial judge 
questioned during the trial why appellant had not been told of the charges 
he must disprove, appellees’ counsel cited the fact that the investigators 
had asked appellant to produce these destroyed records. It geems obvious 
that appellees’ administrative employees had decided before these investi- 
gators were sent to the field to discontinue all such pensions, including 
appellant's. What other reason could there have been for not interviewing 
Barton, appellant's witness at the trial, a much younger man, who had 
worked beside appellant day after day, and could not by any stretch of 

the imagination of appellees' counsel or staff have been manufacturing 

a pension for himself, since ten years later we still find him not old 
enough to qualify for one? The staff investigators of appellees were 


only looking for evidence which was against applicant and which bolstered 
i 
up their own view. If this is not arbitrary and capricious, what is? 


"The basic elements of a full and fair hearing ‘include 
the right of each party to be apprized of all the evidence 
upon which a factual adjudication rests, plus the right to 
examine, explain or rebut all such evidence.’ "" Carter v. 
Kubler, 320 U.S. 243, 247, 64 S.Ct. 1, 3, quoted in United 
States v. Dillman, 146 F.2d 572 (CCA 5, 1944). 


| 
This is what the court had in mind when he asked an employee of 
the Welfare Fund (JA 27-28): | 


"Mr. Boylan, before you decided to terminate this 
pension and in the process of your investigation did you 
give the plaintiff an opportunity to be heard or an sonar 
tunity to submit evidence ? 


“THE WITNESS: Nothing following our investigation, 
sir. * * * We made no contact with the applicant after 
our investigation of March '53, prior to our terminating. 
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"THE COURT: Don't you think that the applicant 
should have been given an opportunity to present evidence 
in either oral form or in writing to controvert the informa- 
tion that you were able to obtain or to support his own con- 
tentions? |* * * Well, I suggest that the better procedure 
would have been, after you finished your investigation, to 
notify the applicant that tentatively the results of the in- 
vestigation are so and so, which would lead to such and 
such a conclusion, and give him an opportunity to submit 
evidence to the contrary. That is what fairness and justice 
require. I suggest you change your procedure in that re- 
spect." 


Again at JA 30-31 the trial judge said: 


"I am inclined to hold that this action was arbitrary 
because the plaintiff was not given an opportunity to be 
heard before termination of the pension. * * * you leave 
me no alternative but to hold that the procedure followed 
by the trustees was arbitrary because they did not give 
this man an opportunity to be heard. * * * all require- 
ments of decency and fairness and justice would have led 
them to say, 'We are going to do so and so; have you any 
evidence to submit?’ They did not say that. The first 
thing he knew was when he received a letter terminating 
the pension. * * * but the idea of doing this ex parte, 
without giving an opportunity to be heard, is one of those 
things we hear so much about of deciding matters without 
allowing a person an opportunity to be heard in his defense." 


JA 32: 


"THE COURT: Up to the date of the termination 
the file shows he was given no opportunity to submit evi- 
dence. He was interviewed by an investigator, but that 
does not mean that he was given an opportunity to submit 
evidence in opposition to evidence that the trustees had 
obtained. That is really what is troubling the Court, the 
basic fairness of the procedure, not the result, because I 
am inclined to think that probably the result was a correct 


result. But, after all, fairness of procedure is equally im- 
portant. (Underscoring added.) * * * 


"And I suggest that the trustees revamp their proce- 
dure so that before they either deny an application or 
terminate a pension they give an opportunity to the appli- 
cant either to appear in person and give evidence or to 
submit evidence in writing. * * * An interview by an 
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investigator does not take the place of an opportunity to 
be heard. * * * I am sure that if the trustees personally 
knew of this defect in the procedure they would want to 
change it. I mean if they as individuals knew of this defect 
in procedure they would want to change it overnight for 
future cases." | 


In his opinion the court said (JA 58): 


"The final question to be determined is whether the 
action of the trustees was arbitrary or capricious. One 
of the points that perturbs the Court in this matter is /the 
fact that before the pension was terminated, upon the basis 
of the investigation, no opportunity was given to the plain- 
tiff to answer the charges or to submit evidence, either 
orally or in writing. To be sure, the formality of a court 
trial is not required. A formal hearing is not requisite. 
Naturally, it need hardly be said that constitutional pro- 
visions governing due process of law have no application 
to a private trust, but it is one of the basic rudiments of 
Anglo-American jurisprudence that a person should re- 
ceive notice and an opportunity to be heard or submit evi- 
dence when his rights are at stake. The Court would reach 
the conclusion that the procedure here followed was arbi- 
trary and it does feel that in future cases it should be modi- 
fied as suggested." 


Appellant urges that for the foregoing reasons, so aptly stated by 


the court below, its ultimate decision in this case should be reversed by 
this Court. 


The court in ruling that the subsequent action of the fund in allow- 
ing the plaintiff to submit affidavits after the pension was terminated 


cured this most arbitrary procedure was in error. | 


Plaintiff was never informed of the "evidence upon which" the 
“factual adjudication" of his case rested. Therefore he could not pos- 


sibly have examined, explained or rebutted such evidence when he was 
not aware of what evidence was relied on to terminate his pension and 
refuse to reinstate it. 


What purported to be appellees' administrative file was introduced 
in evidence (JA 68 et seq.). The statement in this file which was used to 
support the taking away of appellant's pension is the laconic 'opinion' of 
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a couple of investigators to the effect that: 


"Tt is our opinion that Mr. Kennett's 'service’ at the Black 
Coal Company was not in good faith." (JA 77) 


On p. 5 of appellees’ brief, appellees endeavor to set forth the 
motive for appellant's returning to work: 


"The Fund conducted two investigations (JA 22) which re- 
sulted in obtaining information that the Black Coal Com- 
pany and several similar coal companies in that area 
were not really mines in which men worked for a liveli- 
hood, but mines newly opened by persons who had been 
out of the coal industry for a long time and were advanced 
in years, persons who tried to make believe that they were 
working in order to qualify for a pension by establishing 
retirement from the coal industry subsequent to May 29, 
1946. (JA 20)" 


The motive of appellant in going back to work to qualify for a 
pension is immaterial. The trial judge pointed this out at Tr. 106, 
saying: 


"I am going to say to both counsel that the motive of secur- 
ing employment is not the governing element. The question 
is whether it was real employment. If it was real employ- 
ment, the fact that the plaintiff desired to procure such em- 
ployment for himself that would create eligibility for a pen- 
sion would not bar him. There is nothing reprehensible in 
that." 


For an extreme example of motive not being important, see 
Willard v. Hobby, Penna., 1955, 134 F.Supp. 66, where the former em- 
ployer of a domestic servant employed her for six months to care for 
her own sick husband, in order to entitle her to Social Security benefits. 
This was held to be entirely proper. The judge there said: (p. 69) 


"I know of no policy of the law which prohibits a person 
from employing another to perform even entirely useless 
services for the sole purpose of making the employee 
eligible for social security. All courts agree that the Act 
should receive a liberal construction and that courts should 
resolve doubts in construing remedial legislation providing 
unemployment insurance and old age protection in favor of 
coverage rather than exemption. Ewing v. McLean, 9 Cir., 
189 F.2d 887." 
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The question is then whether appellant actually performed the 
work. He says he did. Barton who worked with him and who still is 
not even eligible for a pension says he did. There was no witness to 
say he did not. The work records which appellees demanded in 1953 
when appellant had already been drawing a pension for four years and 
upon the lack of which they place such emphasis (Appellees' brief, p. 
5, p. 17) had been destroyed. Appellant,when he went to get the records 
from Oscar Black,the owner of the mine, found that Black's wife, "when 
she cleaned up, after we draw the pension not long, she burned them 
up.’ (JA 35). If the appellees wanted to enforce a regulation about how 
much coal had to be mined, how many employees had to work in the 
mine, what records had to be kept, and how long, etc., they should have 
passed such a regulation. The regulations were detailed and specific 
enough in other particulars. They now seek to deprive appellant of a 
pension previously awarded by means of adding conditions for continu- 
ing to receive pensions that were not covered by any regulation. 


The report of the United Mine Workers Welfare and Retirement 
Fund, (UMWA Welfare and Retirement Fund Library of Congress Cata- 
log Card No. 52-25786) for the year ending June 30, 1959, pp. 28, 29, 32 
and 33, shows the procedure to be followed in the handling jof applications 
including action by a final review and appeal board. However, it does not 
appear that in the instant case this procedure was followed. The report 


does not show when this procedure became effective. If it was effective 


before action was taken in the instant case, then clearly these regulations 
were not followed. If the procedure was made effective after action was 
taken in the instant case, this was undoubtedly done because the appellees 
realized their error in not having a procedure established whereby an 
applicant for pension, as in the instant case, would have an opportunity 

to present evidence after being advised of the proposed adverse decision, 
and is an admission by appellees of the inadequateness of their procedure 
when action was taken in the instant case. 
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The report also shows (p. 28): 


"* * * Determination of eligibility calls for scrupulous 
adherence to regulations of the trustees and also recog- 
nition of the human equities to be served through assurance 
of full opportunity to every applicant to prove eligibility. 

A series of examining, review, investigation and appeal 
procedures has been developed * * *." 


(p. 30): 


"Applicants who clearly do not meet all eligibility 
requirements are issued an official notice of denial by 
the unit supervisor, explaining in detail the requirements 
which they fail to meet." 
In the instant case (JA 75) appellant was simply advised "Authoriza- 
tion of your pension was based upon faulty evidence," which, we respect- 


fully submit, did not comply with the above regulation or fair practice. 


The appellees by regulation gave prima facie effect to the certifica- 
tion by district and local unions as to an applicant's work record, but now 
complain because appellant relies on such certification. 


With regard to this certification, appellees' brief refers to the 
testimony of the Fund employee that one of these officers recanted his 
statement — which we find upon looking at the record turns out to mean 
that "he said he never did see the applicant working at the mine." (JA 24). 
By this statement he did not "recant" the statement he made upon appel- 
lant's application for pension (P. Ex. No. 1, JA 17). It would appear that 
the other certifier was one of these same iniquitous characters who had 
been a coal miner all his life until the depression, and who returned to 
work when it became possible to draw a pension in order to qualify for 
the pension (JA 24-25). THESE FACTS, if they are facts, WERE NEVER 
DEVELOPED UNTIL AFTER APPELLANT'S AFFIDAVITS WERE SUB- 
MITTED in 1958 (JA 25). How could he have an opportunity to refute 
them? How could this cure the arbitrary procedure of the appellees? 


On p. 8 of,appellees' brief these "facts" are again recounted, as 
a basis for finding that appellant was not “genuinely employed."" What 
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did appellees expect appellant to go out and prove? That all coal mines 
operating in Indiana at this time were what appellees term "bona fide?” 
And exactly what was a "bona fide" mine supposed to be? No definition 
appears in the regulations. | 


Again at p. 12 of appellees’ brief these same "facts"/are recounted. 
At p. 17 appellees set them out again. At p. 17 the appellees argue that 
the certifications cannot be binding "where the Trustees have contrary 
evidence in their possession."" The "contrary evidence” that the appel- 
lant was supposed by the trial judge to have had an Gpportucity to meet 


was in appellees' possession, but never communicated to appellant. 


It is apparent from examining the record that the trial judge based 
his decision upon the legal conclusion that appellant was not an "employee" 
within the meaning of the Taft-Hartley Act, which just as obviously is not 
the basis on which the appellees decided it. No evidence was offered for 
appellees. We do not have the problem of considering whether the trial 
judge refused to believe the evidence of the appellant and the man who 
worked with him in the mine, because the judge said at Tr. 105: 

"Of course, there is no proof of actual fraud or deceit and 

perhaps it is unfortunate to use those terms. I think it is 

an unnecessary reflection on the plaintiff." 
The trial court did indeed have the opportunity to hear and see appellant 
and his witness and to weigh their credibility, as the appellees state on 


p. 9 of their brief, and the trial court believed them. 


It is apparent that the judge's decision was based on this part of 
his opinion (JA 57): 


"In 1948 he [ meaning appellant], together with two other 
persons, acquired a small coal mine, which they operated 
for seven months, until March 1949, on a cooperative basis. 
There were no other employees but the three entrepeneurs. 


They worked their own coal mine and produced such coal as 
three persons might be able todo. They were paid no wages 
but at the end of each week, after paying expenses, they di- 


vided the balance of cash among the three of them. According 
to the testimony the weekly payment to each of the three 
amounted to between twenty and thirty dollars." (Emphasis 
supplied) 
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Thus it is apparent that the trial judge rejected the repeated 
contentions of appellees that these men did not actually work the mine. 
Although the trial judge did not specifically state that appellant could 
not be an "employee" under the factual circumstances, his opinion could 
only have been based on this legal conclusion. The appellees applaud 
this and agree with it, but they do not cite any decided cases supporting 
their position. 


The word "employee" so far as can be ascertained has not been 
interpreted as it appears in the statute here under consideration, the 
Taft-Hartley Act, although it has been interpreted frequently enough as 
it appears in other statutes, as the reason for this is fairly apparent 


when the reason for the statute is considered. The court said in speak- 
ing of the statute in United States v. Ryan, CCA 2, 1956, 232 F.2d 481, 483: 


"The chief, if not only, purpose of the section was to put a 
stop to practices that, if unchecked, might impair the im- 
partiality of union ‘representatives.’ " 
Gifts are forbidden from employer to employee, and trust funds such as 
the one under consideration here are specifically excepted. These trust 
funds excepted are the ones set up for employees. 


Within this framework it becomes ridiculous to quibble over 
whether appellant was an "employee," based on technicalities or com- 
mon-law concepts. The royalty money paid by the Black Coal Company 
to the fund was certainly not such a payment from employer to employee 
as would tend to impair the impartiality of union representatives. In 
interpreting the'word "employee" in any given statute, the purpose of 
the statute must be considered. In United States v. Silk, 331 U.S. 704, 
driver-owners of coal delivery trucks were held to be employees under 
the Social Security Act, and the word "employee" construed to accom- 
plish the purposes of the legislation — although at common law these 
driver-owners would probably have been independent contractors. In 
Rutherford Food Corp. v. McComb, 331 U.S. 722, boners in a slaughter- 
house were held to be employees within the provisions of the Fair Labor 


| 
Standards Act, although they would probably have been independent con- 

tractors otherwise. The court said in Fahs v. Tree-Gold Co-op Growers 
of Florida, CCA 5, 1948, 166 F.2d 40, 44: (relative to the Social Security 
Act) 
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"The ultimate criteria are to be found in the purposesjof the 
act. * * * the act is intended to protect those whose liveli- 
hood is dependent upon finding employment in the business 
of others. It is directed toward those who themselves are 
least able in good times to make provisions for their) needs, 
when old age and unemployment may cut off their earnings. 
The statutory coverage is not limited to the direction and 

control of their employer, but rather to those who, aga 
matter of economic reality, are dependent upon the Seances 
to which they render service.” 


Considering the purpose of the statute in this case, the Taft-Hartley 
Act, in this factual situation it would be meaningless to hold appellant to 
be other than an employee. The purpose of the trust established under the 
exception in the statute is the same as that of the Social Security Act, to 
give some security to wage earners in their old age. Appellees can hardly 
contend that appellant was other than a wage earner based on his rather 
confused statement as to what his status was with the Black Coal Company. 
He did not own the mine, or any part of it. (The trial judge states at JA 57 
that "he, together with two other persons, acquired a small coal mine," 


but there does not seem to be any basis in the record for this statement. 
At JA 33 appellant stated Mr. Black owned the equipment; at JA 41 appel- 
lant stated Mr. Black "done the paying" and kept the records.) It is true 
that appellant described himself as a "partner," (JA 34), but just as 
appellees state at p. 17 of their brief that "with respect to the issue of 


whether Appellant was an employee or an employer, it could not reason- 
ably be expected that the local union would make a legal determination 

on this point," it certainly could not reasonably be expected that appellant 
could draw a correct legal conclusion that he was a "partner." Presum- 
ably this is based upon the weekly division of profits. However, sharing 
of profits is not of itself conclusive to show a partnership, and by the 
Uniform Partnership Act no such inference shall be drawniif profits 
were received as wages. 40 Am. Jur. p. 148. 


Appellees seem to be impressed by the size of the trust fund 
(p. 18-19, appellees’ brief), and the magnitude of the benefits appellant 
was to draw from his work (p. 13, appellees' brief). As to the first, 
the larger the fund the more regrettable appears the arbitrary nature 
by which it is administered; and as to the latter, again it is pointed 
out that Barton, who was appellant's witness and worked with him in 
1948 and 1949 in the mine, is still not eligible for a pension (JA 43). 
Appellees consistently ignored Barton's existence, which was incon- 
venient to their|apparently preconceived opinion that this was a fraudu- 
lent set-up, and apparently did not even interview him (JA 21). There 
is no evidence whatsoever as to the third man's age, inclination or pen- 
Sion status, except that he quit working in November, 1948, on account 
of illness (JA 23). Such an argument is equivalent to an insurance 
company's refusal to pay a claim on the ground that the insured has 
paid only one premium. If some minimum payment were required on 
account of royalties before a pension could be paid to an applicant, such 
a requirement should have been included in the regulations of the fund. 


Resolution 20 required that appellant earn $50 a quarter (JA 11), and he 
did. 


For these reasons, it is respectfully prayed that relief be granted 
in accordance with the prayer for relief in appellant's brief. 


Respectfully submitted, 


WARREN E. MILLER 
910 Seventeenth Street, N.W. 
Washington, D. C. 
and 
LEONARD P. KINCADE 
522 Ohio Street 
Terre Haute, Indiana 


Attorneys for Appellant 


